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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREMH. 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


$92. Fire.—Resp sibility of Foreign Corporation for Ma- 
licious Prosecution by.— Acts and Declarations of as Evidence.— 
Letter as Evidence.—The general agent, or his assistant, of an 
authorized foreign corporation, acting under their general au- 
thority, may so far aid and abet a malicious prosecution in be- 
half of the company as to make the latter liable. The acts and 
declarations of a sub-agent are not admissible against his princi- 
pal until his authority has been shown. 


Campbell vs. Sherman, 49 Mich., 534; s. c., 14 N. W. Rep., 484. 
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Where witness had testified to receiving a letter from the 
agent to go to E. and look after a claim, which he regarded as 
instructions, it was not error to admit a question in relation to 
it which would rebut an inference from the original testimony. 


Turner vs. Phoenix Ins. Co. 


Rep’d Jour’l, p. 440 Micu. S. C, 


ARBITRATION. 


$93. Fine.—Agreement for will not Bar a Suit—When no! a 
Condition Precedent —Presc:ibed Policy Forma Contract and not 
a Statule.—An agreement to refer to arbitration will not be en- 
foreed in equity and will not be sustained as a bar to a suit at 
law or in equity. But an award can be made a condition pre- 
cedent of a right of action by making a cause of action arise 
only upon a promise to pay an award. It is not unlawful for 
parties to impose a condition precedent with respect to the mode 
or time of paying damages or any matters of that kind which do 
not go to the root of the matter. The policy provided that the 
company should pay the amount for which it was liable within 
sixty days after statement furnished, or replace the property ; 
also, in another place, that in case of dispute as to the amount 
“it is mutually agreed that the said loss shall be referred to ar- 
bitrators * * whose decision shall be final.” Held, That the lia- 
bility to pay arose upon the furnishing of the required statement, 
there was no agreement not to sue, and the submission to arbi- 
tration is not a condition precedent to the right of action. 
Held, That the fact that the form of policy was prescribed by 
legislative enactment did not conflict with its interpretation as a 
contract rather than as a statute. 


Citing and discussing Hood vs, Hartshorn, 100 Mass., 117; Avery vs. 
Scott, 8 Exe., 500; Scott vs. Avery, 5 H. L. Cas., 811; Eliot vs. Royal 
Exchange Assur. Co. L. R., 2 Exch., 237; Brauustin vs. Accidental Death 
Ins. Co., 1 B. & S., 782; Scott vs. Liverpool, 3 DeG. and J., 334 ; Tred- 
man vs. Holman, 1 H. & C., 72; Horton vs. Sayer, 4 H. & N., 643; Roper 
vs, Lenden, 1 El. & El., 825 ; Dawson vs. Fitzgerald, L. R., 1 Ex. D., 257: 
Edwards vs. Aberagon Ins. Co., 1 Q. B. D., 553; Nute vs. Hamilton In:+ 
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Co., 6 Gray, 174; Hall vs. People’s Ins. Co., 6 Gray, 184; Boynton vs. 
Middlesex Ins. Co,, 4 Met., 212. 


Reed vs. Washington F. & M. Ins. (Co. 


Rep’d Jour’l, p. 465. 


BANKRUPTCY. 


$94. Fme—A Finding of Provable Claim in Decree of Ad- 
jucdication not Conclusive.—Purchased Claims as a Set-off Against 
Reinsurance.—The finding, in a decreee of adjudication in invol- 
untary bankruptcy, that the petitioning creditor has a valid, 
provable claim to the amount of $250, is not conclusive upon the 
assignee and creditors, so as to dispense with proof of debt of 
the petitioning creditor, or to preclude questioning the right of 
such claim to participate in the distribution of the estate. Set- 
off arises only between independent debts, mutually due, between 
the same parties. The C. Co. reinsured certain risks with the 
G. Co. (both Ohio corporations), and losses occurred upon such 
risks. The former made an assignment under the State law, 
and, upon petition of the latter, was subsequently adjudicated a 
bankrupt. Between the date of the assignment and the filing of 
the petition in bankruptcy, the G. Co. purchased claims against 
the C. Co., for losses,—part being covered by the G. Co.’s rein- 
surance, and part being for other risks,—for the purpose of 
using such claims as offsets to its own liability. Held, That the 
claims so purchased for losses, which the G. Co. had reinsured, 
were a valid counter-claim against its indemnity of reinsurance 
upon such claims, and that this is not affected by the twentieth 
section of the bankrupt act, nor the amendment of 1874, nor by 
the principle of Straus vs. Ins. Co., 5 Ohio St., 59. But, under 
the decisions of the Supreme Court of Ohio, claims for losses 
which the G. Co. had not reinsured, it could not set off against 
claims arising on other reinsurance ; it is a debtor to the bank- 
rupt’s estate to the amount of such latter claims. The former 
class of claims, though, is provable in its favor as a general cred- 
itor. 


Ins. Co. vs. Ins. Co., 88 Ohio St., 11; Straus vs. Eagle Ins. Co., 5 Ohio 
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St., 53; White’s Bk. vs. Toledo F. & M. Ins, Co., 12 Ohio St., 601; Ehr- 
man vs. Ins, Co., 85 Ohio St., 324. 


Burke et al. vs. Cleveland Ins. Co. 
Rep’d Jour’L pb. 417. OxnI0 U. 8. C. C, 


BENEVOLENT ASSOCIATION. 


§ 95. Lire.—Non-payment of Assessment not Excused by Sick- 
ness.—The law regards mutual benevolent associations in the 
light of insurance companies, and where the articles of associa- 
tion declare that, where a member neglects to pay an assess- 
ment for more than thirty days after notice, he shall forfeit all 
his rights in the association, the fact that a member was sick 
and unable to attend to business for a part of the thirty days 
will not avoid the forfeiture. 


Yoe vs. Howard Masonic Mut. Ben. Ass'n. 


BENEVOLENT SOCIETY. 


§ 96. Lire.—Stranger or Creditor Cannot be a Beneficiary, 
when,—A certificate of membership issued by an association or- 
ganized under the provisions of the Revised Statutes, section 
3,630, “for the purpose of mutual protection and relief of its 
members, and for the payment of stipulated sums of money to 
the families or heirs of the deceased members,” which by its 
terms is made payable to the assured member, “ or any person 
designated by his will, or his heirs, if no person is designated 
herein, or by will,” within ninety days after proof of death of the 
assured member, does not authorize such member, by testament- 
ary appointment, to constitute a person a beneficiary of such in- 
surance, who is not of the family of the assured, or may not, 
upon his death, become his heir. A bequest by an assured 
member of such a company, of the proceeds of his certificate of 
membership to a stranger or creditor, does not constitute such 
legatee an “ heir” of the testator, in the statutory sense of that 


term. 


State, ex rel. Attorney-General, vs. Central Ohio Mutual Relief Associa- 
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tion, 29 Ohio St., 399; State vs. More, 38,Ohio St., 7; State vs. Standard 
Life Association, 38 Ohio St., 381; State vs. People’s Mut. Ben. Associa- 
tion,’ tofappear in 42 Ohio St.; State vs. Standard Life Association, 838 Ohio 
St., 382. 

National Mut. Aid Association vs. Gonser. 


Rep’d Jour’l, p. 434. 
~ GENERAL AVERAGE. 


$97. MarineE.—oundation of—When Contribution will be 
Enforced.— Relations of Parties.—The principle of general aver- 
age contribution rests upon the doctrine that, whatever is sacri- 
ficed for the common benefit of the associated interests, shall be 
made good by all the interests which were exposed to the com- 
mon peril, and which were saved from the common danger by 
the sacrifice. It will be applied when (1) the ship and cargo are 
placed in a common, imminent peril; (2) there is a voluntary sac- 
rifice of property to avert that peril; and (3) by that sacrifice 
the safety of the other property is presently and successfully at- 
tained. The fact that the property cast away would inevitably 
have perished even if it had not been selected to suffer in place 
of the whole, does not prevent the application of the doctrine of 
general average, unless such sacrifice did not contribute to the 
safety of the remainder. It is not necessary that there should 
have been any intention to destroy the property cast away, as no 
such intention is ever supposed to exist. The right of contribu- 
tion depends upon an equity arising out of the relation of the 
parties, and is not based upon the contract of carriage. The 
principle is not applied between strangers, but only between 
those associated together in a common adventure and placed 
under the charge of a master with authority to act in emergen- 
cies as the agent of all concerned. 


Sonsmith et al. vs. J. P. Donaldson. 
Decision rendered, September, 1884. Mica. U.S.C. C. 


INTEMPERANCE. 


$98. Lire. —When Evidence will Sustain a Verdict.—Al- 
though in the opinion of the court the evidence was in favor of 
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the alleged confirmed intemperate habits of the insured, a con- 
trary finding will not be disturbed where there was enough evi- 
dence to induce an honest belief in accord with the finding. 


Muskegon National Bunk vs. Northwestern Mut, Life Ins. Co. 


Rep’d Jour’l, p. 415. N. ¥. U.8.C.C 
MORTGAGE, 


§ 99. Fime.— Foreclosure not an Increase of Risk.—Tue policy 
provided that in the event of the commencement of foreclosure 
proceedings, or if the risk be increased by any means within the 
control of the insured without the consent of the company, it 
should be void. The policy was issued in the name of the 
owner, payable to the plaintiff’s mortgagee, with the usual mort- 
gage clause. Shortly after, proceedings to foreclose were begun 
by plaintiff without the company’s consent. eld, That th« 
foreclosure proceedings were not as to the mortgagee an increase 
of risk which would defeat the policy unless disclosed. 


Phenix Ins. Co. vs. Union Mut. Life Ins. Co. 
Rep’d Jour’l, p. 461. 
MORTGAGEE AND MORTGAGOR. 
$100. Fire.—ZJnsurance as General Owner.—Insurable Interest. 
—Change of Title—A mor‘gagee may insure as general owner 


without disclosing his particular interest unless inquired about. 


Norwich F. Ins. Co. vs. Boomer, 52 II'., 442. 


A mortgagor who subsequently disposes of the premises has 
an insurable interest arising from his personal liability on the 
bond or note, and consequent interest in preserving the property. 


Lord vs. Crowell, 75 Maine, 399; Strong vs. Manf. Ins. Co., 10 Pick., 40, 
44; Curry vs. Com. Ins. Co., 10 Pick., 535, 542; Richardson vs. Maine Ins. 
Co., 46 Maine, 394; Campbell vs, N. E. Mut. L. Ins. Co., 98 Mass., 381, 
403; Williams vs. Rog. W. Ins. Co., 107 Mass., 379. 
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The insured had previously owned and mortgaged the prem- 
ises, and then conveyed them to his son, taking back a mort- 
gage. Held, That where the application was personal, it was no 
misrepresentation to describe them in a general way as his 
buildings. Held, That a release by the son of the equity of re- 
demption of the first mortgages to his mother was not a change 
of title as to the mortgagee insured. Held, That the insurable 
interest of the insured was not limited to the equity of redemp- 
tion of the mortgages, he was entitled to recover the whole 
amount of damages within the policy. 


Waring vs. Loden, 53 N. Y., 581; Strong vs. Manf. Ins. Co., 10 Pick., 44. 
Buck vs. Phenix Ins. Co. 


Rep’d Jour’l, p. 412. 


ORAL CONTRACT. 


$101. Mariwe.—By Secretary is Valid. —Evidence of Usage 
nt Admissible to Invalidate—Open Poli-y Clause requiring In- 
dursement does not Invalidate.— Evidence of Mode of doing Business 
Admissible —An oral contract of insurance is valid, and a usage 
or custom that such a contract, if made, shall be considered 
invalid, would be plainly repugnant to law, and void. Evidence 
of such a usage would not be competent to destroy the force of 
an oral contract in fact made. 


Sanborn vs. Firemen’s Ins. Co., 16 Gray, 448 ; Relief Ins. Co. vs. Shaw, 
94 U.S., 574. Runnell vs. Kimball, 5 Allen, 356; Porter vs. Hills, 114 
Mass., 106; Scudder vs. Bradbury, 106 Mass., 422; Howard vs. Great 
Western Ins. Co., 109 Mass., 384. 


A clause in an open policy of insurance to the effect that “no 
risk shall be considered binding unless indorsed therein,’ will 
not invalidate a risk orally accepted by the company under the 
policy and not indorsed therein. 


E. Carver Co. vs. Mfg. Ins Co., 6 Gray, 214; Kennebec Co. vs. Augusta 
Co., ib., 204; Batchelder vs. Queen Ins. Co., 1385 Mass., distinguished. 
Goodrich vs. Lovely, 4 Gray, 383 ; Kennebec Co, vs. Augusta Co., 6 Gray, 
204 ; Commercial Ins. Co. vs. Union Ins. Co., 19 Howard, 318; Rathbone 
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vs. City Ins. Co., 31 Conn., 194; Ins. Co. ve. Norton, 96 U. S., 234; 
Eames vs. Home Ins. Co., 94 U. S., 627; Walker vs. Metropol., Ins. Co., 
56 Maine, 371 ; Davenport vs. Peoria Ins, Co., 17 Iowa, 276, 


Evidence as to the mode of doing business of an insurance 
company is admissible to show that the secretary of the com- 
pany has authority to make a contract binding upon said 
company. 


Smith vs. Hull Glass Co., 8 C. B., 668; 11 ib., 897, 927; Allard vs. 
Brown, 15 C. B. N. S., 468. 


Emery vs. Boston Marine Ins. Co. 


Rep'd Jour’l, p. 427. Mass 8. J.C. 


RISK. 


$102. Fire.—ZIncrease of by Tenant.— Knowledge of  In- 
sured.— Burden of Proof.— Unintentional Omission from Proofs not 
a False Statement.—The policy provided that any change in- 
creasing the hazard within the control of or known to the 
insured and not reported, would avoid the policy. The tenant 
made alterations increasing the risk. Held, That knowledge 
that the tenant was making general changes and repairs, did not 
imply that the insured consented to such as would increase the 
risk or that he knew that such were being made. It was for the 
company to show that the insured knew the character of the 
improvements, he was not liable for acts of the tenant done 
without his consent. The policy provided that an attempt to 
defraud the company in the matter of a claim, by false swearirg 
or otherwise, should work a forfeiture. Held, That in the 
absence of evidence of knowledge on the part of the insured of 
alterations increasing the hazard, omission from the proofs of 
loss of any statement regarding such alterations was not a false 
statement which would defeat recovery. 


Merrill vs. Ins. Co. of North America. 


Rep’d Jour’l, p 457. Minn. U. 8. C. C 





1885. ] Risk. 
RISK, 


§ 103. Fire.—Self-evident Increase.— Rights of Mortgagee under 
Mortgage Clause.—Effect of Oral Renewal.—Knowledge of 
Broker.—A wooden drying-house, one-story high, heated by 
steam from the boiler in the main building, was erected seven 
feet distant from a brick planing-mill insured. Held, That the 
drying-house was a self-evident increase of risk, and a contrary 
finding by a jury could not stand. Held, That the erection of 
the drying-house by the mortgagor insured, would not invalidate 
the original policy as to the mortgagee under a mortgage clause 
stipulating that his interest should not be invalidated by any act - 
or neglect of the mortgagor. 


Hastings vs. Westchester Fire Ins, Co., 73 N. Y., 141. 


The fire occurred after the expiration of the policy, but it was 
claimed to have been renewed by oral agreement. The policy 
provided that it might be renewed by payment of premium, but 
any failure to notify the company of increase of hazard at the 
time of renewal, should render it void; also that the mortgagee 
shall notify of any increase of hazard within his knowledge, and 
if not permitted, shall pay the increased rates, The broker act- 
ing for the mortgagee knew of the increased hazard at the time 
of renewal. Held, That the knowledge of the broker is imputa- 
ble to his principal, the mortgagee, and failure to make known 
the increase defeated the claims of the latter under the policy. 


Dupee vs. Norwood, 10 Jur. U. S., 851; Graham vs. Firemen’s Ins. Co., 
87 N. Y., 69. 


The evidence of the broker, purporting to give the whole con- 
versation in which the alleged oral renewal was made, contained 
no reference to an increase of risk. The plaintiff in the trial 
below acquiesced in the assumption of the court that no dis- 
closure had been made. Held, That the assumption cannot be 
disputed on review. 


Cole vs. Germania Fire Ins. Co. 


Rep'd Jour’l, p. 453. 
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SUBROGATION. 


$104. Fire.—Of Carrier under Contract in Bill of Lading.— 
Cotton destroyed by fire while in course of shipment on a rail- 
way had been insured by the shipper. The bills of lading stipu- 
lated that, “in case of any loss by damage done to or sustained 
by any cotton herein receipted for during the transportation, the 
company alone shall be responsible therefor in whose custody 
the cotton was at the time of the loss, and the company 
incurring such liability shall have the benefit of any insurance 
which may be effected upon the said cotton.” It was further 
claimed that the insurance company had waived to the shipper 
all conditions growing out of the clause in the bill of lading, and 
had agreed to pay them the insurance in case he did not recover 
from the railway company, thereby acknowledging the liability 
of the insurance company to the shipper, and the shipper is pre- 
cluded from saying that there has been no insurance effected by 
him and that there is no insurance of which he will have the bene- 
fit. Held, That the bill or bills of lading under which the cotton 
of the plaintiffs in this case was transported by the defendant 
constitutes the contract of the parties, and the plaintiffs are 
bound by the stipulation of defendant company and shall have 
the benefit of any insurance that may have been effected upon or 
on account of said cotton. Hel, That the plaintiffs, before they 
can recover against the defendant, must show that they have per- 
formed their part of this contract by proving that they have 
given the railway company the benefit of the insurance, or that 
they have been ready to perform their contract by tendering 
such benefit, and that the same has been refused. Held, That if 
an agreement was made between the plaintiffs and their in- 
surers, by which their insurers waived the proofs of the loss and 
admitted the claim of the plaintiffs to be due by them, and on 
January 1, 1884, the plaintiffs agreed to give time upon the said 
claim to the insurers, and meantime to press the claim for the 
cotton against the railway company defendants, in considera- 
tion of payment to plaintiffs by their insurers of six per cent in- 
terest per annum on the said admitted claim from January i, 
1884, then the plaintiffs cannot recover. 

Inman. Swan &)Co. vs. Siuth Carolina Railway Co. 


Decision rendered, April, 1885. 





Title. 


TITLE. 


$105. Fire.—Goods in Trust under Conflicting Policy Clauses. 
—Plaintiff had an inswiance in the defendants’ company for 
$2,500 “on petroleum, his own or held by him in trust for others, 
or sold but not delivered, while in custody of the Tidioute and 
Titusville Pipe Line, Limited.’ This was written in the policy. 
Among the numerous clauses of forfeiture in the printed portion 
of the policy was the following, “or if the assured is not the 
sole, absolute, and unconditional owner of the property in- 
sured,” ete. There were other printed conditions which had no 
application to the insurance of oil in a pipe line. /e/d, That 
the plaintiff was entitled to recover from the company, not only 
for the loss of the oi] which belonged exclusively to himself, but 


also for his oil which he owned in common with others. 
Harper vs. Ins. Co., 22 N. Y., 443. 


Grandin vs. Rochester German Ins. Co. 


Rep’d Jour’), p. 447. 





Report of Decisions. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MAINE. 


ABIJAH BUCK 
vs. 
PHQAENIX INS. CO.* 


A mortgagee may insure as general owner without disclosing his particular 
interest unless inquired about. 

A mortgagor who subsequently disposes of the premises has an insurable in- 
terest arising from his personal liability on the bond or note, and conse- 
quent interest in preserving the property. 

The insured had previously owned and mortgaged the premises, and then con- 
veyed them to his son, taking back a mortgage. 

Held, That where the application was personal, it was no misrepresentation 
to describe them in a general way as his buildings. 

Held, That a release by the son of the equity of redemption of the first mort- 
gages to his mother was not a change of title as to the mortgagee insured. 

Held, That the insurable interest of the insured was not limited to the equity 
of redemption of the mortgages, he was entitled to recover the whole 
amount of damages within the policy. 


Virain, J. 
Prior to the date of the policy sued on, the plaintiff gave two 
successive mortgages of his farm and also adeed of warranty 


* Decision rendered, Feb. 27, 1885. 
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thereof, subject to the mortgages, taking back at the same time a 
mortgage for the support of himself and wife during their respective 
lives. So that, when he effected the insurance, he was mortgagee of 
a third mortgage, or mortgagee of the equity of redeeming the first 
two mortgages. The plaintiff neither made nor attempted to make 
any written application, nor was he requested to make one by the 
defendant’s agent, but simply said to him, “I have some buildings 
which I would like to have insured,” naming them. He made no 
further mention of the nature of his interest and was not interro- 
gated in relation thereto. 

The first objection urged against the plaintiff's right of recovery, is 
an alleged misrepresentation of title; the defendant claiming that the 
above remark constitutes one, and that it was “‘ material ” within the 
intent of R. 8S. C., 49, § 20. 

We do not understand that to be a misrepresentation. A mort- 
gagee may insure as general owner without disclosing his particular 
interest, unless it is inquired about: 1 Jones, Mort., 397; Norwich 
F. Ins. Co. vs. Boomer, 52 Ill., 442. “ Neither reason, authority, nor 
the contract of insurance,” say the court in the case cited, “ requires 
a mortgagee, unless interrogated, to state the nature of his interest 
in the property.” 

The plaintiff is not only mortgagee, and therefore holds the legal 
title of the equity of redeeming the two mortgages, but he is the 
mortgagor of them. They were given by him to secure notes signed 
by him. The holders of those mortgages and notes are not obliged 
to resort to the land mortgaged for the purpose of obtaining pay- 
ment ; they may bring a personal action on the notes and levy upon 
any other property of this plaintiff (Lord vs. Crowell, 75 Maine, 
399) ; or they might enforce their statutory lien upon the insurance 
money due on this policy: R.S. C., 49, §§ 52, 53. And the mere 
speaking of the building as his, was not, in the absence of any in- 
quiry into his particular interest, a misrepresentation of his title : 
Strong vs. Manf. Ins. Co., 10 Pick., 40, 44 ; Curry vs. Com. Ins. Co, 
10 Pick., 535, 542. If the defendant deemed incumbrances material, 
its agent should have made inquiries in relation thereto. Same 
cases. For when such inquiry is made, or when the applicant un- 
dertakes to disclose the particular nature of his interest, his repre- 
sentations must be substantially correct, or the policy will be void: 
Richardson vs. Maine Ins. Co., 46 Maine, 394; Campbell vs. N. E. 
Mut. L. Ins. Co., 98 Mass., 381, 403 ; Williams vs. Rog. W. Ins. Co., 
107 Mass., 379. Even after the plaintiff conveyed his equity of re- 
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demption, he retained an insurable interest, because of his liability 
on the mortgage notes, and his consequent interest in the preserva- 
tion of the property charged with the payment of them : Strong vs. 
Manf. Ins Co., supra ; Waring vs. Loden, 53 N. Y., 581. 

The next objection is that a change took place in the title, within 
the meaning of one of the conditions of the policy. The alleged 
change is the release by the son and mortgagor of the equity of re- 
deeming the first two mortgages, to his mother, the plaintiff's wife. 
If such a change would operate as a breach of the conditions, then 
every mortgagor could render void his mortgagee’s policy of insur- 
ance. The law is not open to such a reproach. We do not under- 
stand that that release operated at all upon the plaintiff's title ; and 
the authorities cited by the defendant have no applicability to this 
case. 

These objections proving unavailable, the defendant claims that 
the insurable interest of the plaintiff cannot exceed the value of the 
equity of redemption of the mortgages. But this proposition is not 
tenable. In speaking of the interest of a mortgagor, Wilde, J., 
said : ‘“ The value of his redeemable interest in the property is not 
material. If he had an insurable interest at the time the policy was 
effected, and also at the time of the loss, he is entitled to recover 
the whole amount of damage to the property, not exceeding the sum 
insured :” Strong vs. Manf. Ins. Co., 10 Pick., 44. The sum insured 
on the property destroyed was six hundred dollars. As to the 
amount of damage to the property 'there is some difference among 
the witnesses. The plaintiff sold the farm after the fire for a little 
over seven hundred dollars ; and the witnesses estimate the value of 
the farm, including the buildings, before the fire, at from one thou- 
sand to one thousand two hundred, or one thousand three hundred 
dollars. We think, considering the age, condition, and size of the 
house, ell, and woodshed destroyed, that the entry must be, 


Judgment for plaintiff for $450 and interest from November 25, 
1881. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


MUSKEGON NAT. BANK 
Us. 
NORTHWESTERN MUT. LIFE INS. CO.* 


A verdict will not be set aside merely because the court is of the opinion that 
a contrary verdict should have been rendered, unless it is clearly and pal 
pably against evidence. 


Motion for new trial. 


Joun E. Parsons for Plaintiff: 
Epwarp Satmon, for Defendant. 


SuHipmMan, J. 

This is a motion by the defendant for a new trial of an action 
upon a policy of life insurance, upon the ground that the verdict 
for the plaintiff was against the weight of the evidence. The defend- 
ant relied upon alleged false representations in the application in 
regard to the insured’s habits of temperance and upon a breach of 
his promissory warranty against intemperance. I am not dissatis- 
fied with the finding of the jury in regard to the alleged false repre- 
sentations in the application. When the application was made, the 
insured had been confessedly of temperate habits for over nine 
months, and had thus shown himself capable of self-control. I differ 
from the jury in regard to his habits after the policy was issued, 
because I am of opinion from the evidence that his habit of “spree- 
ing,” or indulging in occasic nal debauches, became more confirmed, 


* Decision rendered, Febiua. yy, i8d4. £.0m /eleral Reporter. 
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frequent, and certain, until his bondage to intemperance was estab- 
lished ; and that the excessive use of liquor impaired his health and 
shortened his life. The uncontradicted facts that in April, 1881, 
while he was recovering from a spree, he employed a colored attend- 
ant for a fortnight to accompany him everywhere and guard him 
against the use of liquor, and that, notwithstanding, he occasionally 
became drunk, are strong proof to my mind that he had reached a 
point where he was conscious that he was powerless to withstand 
his periodical thirst for liquor. But, in the intervals between his 
sprees, it is plain that he was active, prompt, and energetic, and that 
he did not have the appearance of an intemperate man, and, from 
the fact that there was no indication of liquor about his person, I 
think that he did not drink during these intervals. The jury found 
that the insured was not “habitually intemperate, or so far intem- 
perate as to impair health, apparently from the fact that his exces- 
sive use of liquor was occasional, and that he was abstinent during 
the periods which intervened between his attacks of intemperance. 
T can see that there was enough evidence in favor of the health and 
apparent temperance of Comstock, when he was engaged in busi- 
ness, to induce an honest belief that he had not yielded to intem- 
perate habits, and that, therefore, the accounts which were given 
by persons who had seen him when he was intoxicated were 
exaggerated. The testimony of Messrs. Barrow, Parsons, Haines, 
and Goodsell shows that in their occasional or frequent interviews 
with Comstock in the business part of the city, and during business 
hours, they did not perceive that he ever drank liquor, and, I think, 
ic is true that if he had drank without interruption his appearance 
and breath would have shown it. So that, while I think that the 
verdict should have been for the defendant, I cannot say that it was 
so much against the weight of evidence as to demand or justify the 
granting a new trial. 

The jury gave more importance to the testimony for the plaintiff 
than I thought it deserved. While it was true, it did not seem to 
me to be convincing. It apparently seemed to the jury to be 
weighty, but new trials for verdicts against evidence should not be 
granted merely because the court thinks that a mistake was made. 
The mistake should be clear and palpable. 


The motion is denied. 





Burke et al. vs. Globe Ins. Co. 


UNITED STATES CIRCUIT COURT. 
NORTHERN DISTRICT, OHIO. 


Appeal in Bankruptcy from District Court. 


In Re CLEVELAND INS. CO., Bankrupt. 


BURKE anv ANOTHER 


Us. 


GLOBE INS. CO.* 


The finding, in a decree of adjudication in involuntary bankruptcy, that the 
petitioning creditor has a valid, provable claim to the amount of $250, is 
not conclusive upon the assignee and gcreditors, so as to dispense with 
proof of debt of the petitioning creditor, or to preclude questioning the 
right of such claim to participate in the distribution of the estate. 

Set-off arises only between independent debts, mutually due, between the 
same parties. 

The C. Co. reinsured certain risks with the G. Co. (both Ohio corporations), 
and losses occurred upon such risks. The former made an assignment un- 
der the State law, and, upon petition of the latter, was subsequently ad- 
judicated a bankrupt. Between the date of the assignment and the filing 
of the petition in bankruptcy, the G. Co. purchased claims against the C. 
Co., for losses,—part being covered by the G. Co.’s reinsurance, and part 
being for other risks,—for the purpose of using such claims as offsets to its 
own liability. 

Held, That the claims so purchased for losses, which the .G. Co. had reinsured, 

were a valid counter-claim against its indemnity of reinsurance upon such 

claims, and that this is not affected by the twentieth section of the bank- 
rupt act, nor the amendment of 1874, nor by the principle of Straus vs. Ins. 

Co., 5 Ohio St., 59. But, under the decisions of the Supreme Court of 

Ohio, claims for losses which the G. Co. had not reinsured, it could not set 


* From Federal Reporter. 
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off against claims arising on other reinsurance ; it is a debtor to the bank- 
rupt’s estate to the amount of such latter claims. The former class of 
claims, though, is provable in its favor as a general creditor. 


S. Bourse, for Younglove. 
J. D. Cox, for Globe Ins. Co. 


Marruews, J. 

This a proceeding to review and reverse a decree of the district 

court, sitting in bankruptcy, sustaining the exceptions of the Globe 

Insurance Company to a report of the register in reference to its 

claim as a creditor. The claim, as stated and finally allowed by the 
decree, is as follows :— 

Total claim $50,134 48 

Credits admitted 47,353 77 


POE POUND oes cicScciclie seién dee cece s etencveciseseux, Teo EL 


The nature of this claim, and the questions arising upon it, will 
appear from the following statement of facts, which are shown in the 
register’s report and are not in dispute :— 

The Cleveland Insurance Company, the bankrupt, and the Globe 
Insurance Company, which was the sole petitioning creditor, the 
proceedings being in involuntary bankruptcy, were both corpora- 
tions under the laws of Ohio for the organization of fire insurance 
companies. In October, 1870, the Cleveland Company had out- 
standing fire risks in Chicago to a large amount, on which it pro- 
cured from the Globe Insurance Company reinsurance amounting, 
upon adjustment of the losses reinsured, to $47,353.77, being the 
credits given by the claimant to the bankrupt in the proof; and 
this amount, it is admitted, is the adjusted loss for which the Globe 
Insurance Company would be liable upon the reinsurance. The pol- 
icy of reinsurance stipulated “that all risks reinsured by this policy 
are subject to such conditions, privileges, alterations, and accommo- 
dations.as may be given by the Cleveland Insurance Company, and 
all losses payable pro rata, and at same time with said Cleveland In- 
surance Company.” The Chicago fire occurred in October, 1871, 
and on November 9, 1871, the Cleveland Insurance Company, hav- 
ing become insolvent by reason thereof, made a general assignment 
of all its property, under the law of the State of Ohio, to Moses C. 
Younglove for the equal benefit of all its creditors. The Globe In- 
surance Company sought to settle with the assignee for less than the 
full amovnt of its liability, but its offers of compromise were de- 
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clined. Thereupon it purchased claims against the Cleveland Insur- 
ance Company for the avowed purpose of using them as set-offs to 
the claim of the latter against itself. The claims thus purchased 
amount to $50,134.48, and constitute the amount of debits in the 
proof of the claim filed. These claims were purchased prior to May 
2, 1872, and consist of ten policies of insurance issued by the Cleve- 
land Insurance Company, upon which the amount of the losses had 
been agreed on at the sum charged in the statement of account, and 
which have been assigned by the original owners to the Globe Insur- 
ance Company. Of these ten policies so assigned, four, in which 
the adjusted losses amount to $14,482.50, were reinsured for the full 
amount by the Globe Insurance Company. The remaining six cov- 
ered adjusted losses amounting to $35,482.98, and on these policies 
there was a partial reinsurance on each, amounting in all to $15,- 
878.98, leaving $19,773 not reinsured, and the whole amount rein- 
sured, $30,361.48. This amount, being the aggregate liability upon 
these ten policies of the Globe Insurance Company on its reinsur- 
ance, constitutes that amount of credits allowed in the account ; the 
remainder of which, $16,992.29, is made up of losses on five addi- 
tional policies, which the Globe Insurance Company does not own. 


The other claims were assigned to it within 60 days prior to May 
2, 1872, and after the assignment by the Cleveland Insurance Com- 
pany to Younglove. 


On that date, May 2, 1872, the Globe Insurance Company filed in 
the District Court for the Northern District of Ohio, at Cleveland, its 
petition, praying that the Cleveland Insurance Company might be 
adjudged a bankrupt, the act of bankruptcy charged being the as- 
signment made by that company to Younglove. The petition al- 
leged that the petitioner was a creditor to the amount exceeding 
$250, provable in bankruptcy, and that its demand was as follows :— 


“Among other indebtedness of said Cleveland Insurance Com- 
pany to the petitioner, the sum of four thousand and ninety 90-100 
dollars, being the one-half of an adjusted loss upon a policy of in- 
surance issued by said Cleveland Insurance Company to Sweet, 
Dempster & Co., of Chicago, Llinois, of which the other half was re- 
insured to said Cleveland Insurance Company by your petitioner ; 
and the whole of which said policy and the adjusted loss thereunder 
has been, since the occurrence of said loss, assigned by said Sweet, 
Dempster & Co., for a valuable consideration, to your petitioner; the 
whole of said loss, as adjusted and acknowledged by said Cleveland 
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Insurance Company, amounting to the sum of eight thousand one 
hundred and eighty-one 81-100 dollars.” 

An answer was filed denying the allegations of the petition, to 
which there was a reply ; and, a jury being waived, the issues were 
submitted to the determination of the court. It was found by the 
court “that the respondent was indebted to the petitioner in the 
amount of more than $250, as set forth in the said petition ;” but 
the court also found that the assignment by the Cleveland Insurance 
Company to Younglove was not an act of bankruptcy, and accord- 
ingly, on October 16, 1874, dismissed the petition. This judgment 
was reversed by the circuit court, June 15, 1876, for error in not 
holding the assignment to be an act of bankruptcy. The Cleveland 
Insurance Company sought to reverse this judgment of reversal by 
suing out a writ of error from the supreme court, but this writ was 
dismissed for want of jurisdiction. Cleveland Ins. Co. vs. Globe Ins. 
Co., 98 U. S., 366. Such proceedings were thereafter had therein, 
in the district court, that on October 9, 1879, the Cleveland Insur- 
ance Company was finally adjudged a bankrupt for the cause afore- 
said, and by proper proceedings thereunder, M. C. Younglove, to 
whom the assignment had been made, was chosen and confirmed as 
assignee in bankruptcy, and accepted the trust. On January 19, 
1880, the Globe Insurance Company filed with the register its claim 
as a creditor, with proof thereof, being for the balance of account, 
amounting to $2,780.71, remaining after deducting from its claim of 
$50,134.48 for policies of the Cleveland Company, and adjusted 
losses thereunder assigned to it, the amount of $47,353.77, admitted 
by it to be due on account of reinsurance, the particulars of which 
have already been referred to. To the allowance of this claim, 
Burke, as a creditor, and Younglove, as assignee, filed exceptions. 
These exceptions were three in number, and as follows :— 


1. It is first objected that the claim of the Globe Insurance Com- 
pany to extinguish its liability on account of reinsurance, by means 
of claims for losses due from the Cleveland Company, is forbidden 
by section 20 of the bankrupt act of 1867, as amended by the act 
of June 22, 1874, which, it is contended, applies to this case. 

Section 20 of the act of 1867 is as follows :— 


“That in all cases of mutual debts or mutual credits between the parties 
the account between them shall be stated, and one debt set off against the 
other, and the balance only shall be allowed or paid, but no set-off shall be al- 
lowed of a claim in its nature not provable against the estate ; provided, that 
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no set-off shall be allowed in favor of any debtor to the bankrupt of a claim 
purchased by or transferred to him after the filing of the petition.” 


The amendment of June 22, 1874, added the following :— 


‘Or, in case of compulsory bankruptcy, after the act of bankruptcy upon 
or in respect of which the adjudication shall be made, and with a view of 
making such set-off.” 


The amendment act also contains the following :— 


‘See. 21. That all acts or paris of acts inconsistent with the provisions of 
this act be, and the same are hereby, repealed.” 


It will be observed that in the present case the claims of the Globe 
Insurance Company were purchased before the filing of the petition 
in bankruptcy ; and that, although they were acquired after the act 
of bankruptcy upon which the adjudication was founded, and with a 
view of using them as set-offs, yet the amendment of June 22, 1874, 
did not take effect until after the petition was filed, though before 
the Cleveland Insurance Company was adjudged to be a bankrupt. 
It is accordingly contended by counsel for the petitioning creditor 
that this case must be governed by section 20 of the act of 1867, as 
it stood before the amendment. 


2. It is objected to the allowance of these claims as set-offs, in 
the second place, that when they were acquired the title of the claim 
against the Globe Company, in favor of the Cleveland Company, had 
passed from the latter to Younglove, by virtue of its assignment to 
him ; and that, although that assignment was adjudged to be an act 
of bankruptcy, it was not void and without effect, but was voidable 
merely, and then only at the election and suit of the assignee, and 
not at the instance of an individual creditor ; and, if avoided, not so 
as to confer upon such creditors any preference to which they would 
not otherwise be entitled. 


3. It is objected, in the third place, to the allowance of these 
claims, that the Globe Insurance Company was prohibited by the 
law of its creation from acquiring title to them for any purpose, or, 
at least, for the purpose of using them as set-offs to extinguish claims 
against itself. 


On the other hand, it is contended that none of these objections to 
the claim of the petitioning creditor are now open, the matter of them 
all being res adjudicata, it having been necessarily determined by the 
judgment declaring the Cleveland Insurance Company a bankrupt. 
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But, for several reasons, it seems to me that this alleged estoppel 
does not arise. It cannot be admitted that the finding that the peti- 
tioning creditor has a valid, provable claim to the amount of $250, 
which is all that is necessary as a predicate for the adjudication 
upon the alleged act of bankruptcy, is conclusive upon the assignee 
and creditors, so as to dispense with proof of the debt of the peti- 
tioning creditor upon the distribution of the estate. It is conclusive 
so far as necessary to uphold the adjudication of bankruptcy, but no 
further. It may still be questioned, in part or in whole, upon the 
proof subsequently required and taken, so that it might consistently 
happen that a claim which has been found to exist, for the purpose 
of adjudging bankruptcy against the defendant, might afterwards be 
held not to exist for the purpose of participating in the distribution 
of the estate. The assignee and creditors cannot be bound as to 
their own interests by the acts or default of the bankrupt, resulting 
in a judgment to which they were not and could not be parties, ex- 
cept so far as that judgment determines the status of the bankrupt. 
But, in the present case, the claim of the Globe Insurance Company, 
as presented to the register for allowance, was not set forth in the 
petition nor passed on by the court. The petition alleges that the 
petitioner is a creditor ; that its demand exceeds $250, “and is as 
follows, to wit: Among other indebtedness of said Cleveland Insur- 
ance Company to the petitioner, the sum of $4,090.90, being the one- 
half of an adjusted loss upon a policy of insurance,” etc., to Sweet, 
Dempster & Co. ; but nothing whatever is said of its own indebted- 
ness to the Cleveland Insurance Company, nor of its right to set off 
against that the several claims, including that mentioned in the peti- 
tion, set out in its account, its claim being for the difference in its 
favor. So that the finding of the court, “that the respondent was 
indebted to the petitioners in the amount of more than $250, as set 
forth in the petition,” cannot be extended so as to cover the question 
now raised as to the right to use even the claim, specifically men- 
tioned in the petition, as a set-off against its own admitted liability 
to the bankrupt’s estate. 

Nevertheless, in applying these objections to the claim of the Globe 
Insurance Company, they do not, any of them, touch so much of that 
claim as consists in compensating so much of the amount due on ac- 
count of reinsurance, with an equal amount of the original claim of 
policy-holders, insured by the Cleveland Company, which were rein- 
sured ; that is, $30,361.48. The claim to extinguish that amount of 
liability upon the reinsurance by producing, transferred and thus 
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canceled, the policies and losses on account and by means of which 
that liability has arisen, is not strictly nor properly a matter of set- 
off. That arises only between independent debts mutually due be- 
tween the same parties. Here, it is a matter of counter-claim arising 
out of the same transaction, where the party sought to be charged as 
liable on the reinsurance meets that liability by proof of payment, 
discharge, and release of the very obligation for which the reinsur- 
ance was an indemnity. It is true that the original insurance and 
the reinsurance are independent and separate contracts ; that there 
is no privity between the insured in the orignal policy and the rein- 
surer ; and that a recovery can be had against the latter, at the suit 
of the reinsured company or its assignee, upon proof merely of the 
liability of the reinsured company upon the original policy, without 
actual payment. But it is equally indisputable that, to such an 
action, it would be a good bar, and complete defense, to show that 
the defendant had paid, and the original party insured had accepted, 
satisfaction of the loss insured and reinsured against, or to produce 
and prove a release from the original insured to the original insurer. 
This view is not inconsistent with the decision of the Supreme Court 
of Ohio in the case of Ins. Co. vs. Ins. Co. 38 Ohio St., 11. 

The right to make such satisfaction, if the original party chooses 
to accept it as payment, is not a right to set off one debt against the 
other, but is the right merely of the party charged with a liability to 
show that he has discharged it ; to prove that he has performed and 
not broken his obligation ; to plead that the plaintiff has not suffered 
the damage against which the defendant had given an indemnity. 
This right, it is clear, is not affected by the twentieth section of the 
bankrupt act of 1867, nor by the amendment to it of 1874, nor by 
the voluntary assignment to Younglove, who would be as much 
bound by such a defense as his assignor, nor by the principle which 
denies to insurance companies of Ohio corporate power to purchase 
the assignment of claims against those to whom they are indebted 
for losses to be used as set-offs, in order to satisfy and pay them. 

This principle is embodied in the third objection to the allowance 
of the claims in question. It rests for authority upon the decision of 
the Supreme Court of Ohio in the case of Straus vs. Eagle Ins. Co., 5 
Ohio St., 59. In that case it was decided that a fire insurance com- 
pany, under the laws of Ohio, had no corporate power to acquire title 
to claims against the insured for the purpose of using them as set- 
offs against the claims for a loss. The language of Judge Ranney, 
in delivering the opinion of the court, was very strong and sweeping. 





424 Report of Decisions. [June, 


He declared as the company “could not, under the power of invest- 
ment, employ its credit to purchase claims for such a purpose, that 
it had no power to become a party to the contract of indorsement by 
which it obtained the notes in question, and no capacity to take or 
hold the legal title.” The principle of this case was re-affirmed and 
applied in the case of White’s Bank vs. Toledo F. & M. Ins. Co., 12 
Ohio St., 601 ; but some of the language used in the case of Straus 
vs. Eagle Ins. Co., supra, was limited and qualified as follows :— 

“The court, indeed, say, in that case, that ‘the contract’ (i. e., the 
indorsement) ‘is void and the instrument a nullity ;) but while we 
concede that there was such an abuse of power as should prevent the 
relief asked, we are not prepared to hold, where the indorsement is 
one which, under certain circumstances, the company might lawfully 
accept,—in other words, where there was a mere abuse, and not a 
total want of power,—that such indorsement would be null and void 
for all purposes and as against all persons.” 

The doctrine, as thus qualified, was again affirmed in Ehrman vs. 
Ins. Co., 35 Ohio St., 324. This must be regarded as the settled law 
of Ohio ; and as, in the present case, both corporations are its creat- 
ures, that laws furnishes the rule of decision. Its application is not 
prevented by the supremacy of the bankrupt act, for that does not 
assume to confer upon corporate bodies of the States any powers not 
given to them by their charters. It simply regulates, in the matter 
of set-off, such rights as parties may have lawfully acquired. What 
those rights are in each case must depend upon the general law of 
the land, and, when they rest upon corporate power, that law is the 
law of the locality which has created it. But the principle of the 
case of Straus vs. Eagle Ins. Co., supra, as we have seen, does not 
apply here so as to forbid the Glube Insurance Company from pur- 
chasing the claims of original insured parties against the Cleveland 
Insurance Company, so far as necessary, and with a view to make 
good its obligation of indemnity, and to extinguish its liability upon 
the reinsurance. This is no abuse of its corporate power, and it is 
no injury to the company reinsured. It is a legitimate exercise of 
its corporate power in the proper performance of its contracts, and 
seeks its own protection only by removing the liability of the party 
it reinsured, which*it undertook should not result in loss. And to 
that extent, therefore, the position of the Globe Insurance Company 
is justified against all objection. But that company went further 
than was merely necessary to extinguish the liability of the Cleve- 
land Company for losses which the former had reinsured. It paid in 
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several cases where it had reinsured but one-half the risk, not merely 
the half it had reinsured, but purchased the entire claim for the 
whole loss, that it might use the half for which it was not a reinsurer 
as a set-off against claims arising on other reinsurances which it 
could not meet directly ; for as to some of these, as has been stated, 
they did not become the owner of the claims for losses. There were 
five such claims, amounting to $16,992.29. No part of any of these 
has been paid by the Globe Insurance Company to the original 
owners, and the Cleveland Insurance Company is liable to them 
respectively for the full amount. As against this liability the Globe 
Insurance Company is not at liberty to set off claims upon other 
losses for which it was not reinsurer ; for, upon the principle decided 
by the Supreme Court of Ohio, to permit this would be an abuse of 
its corporate power. 

It may be that it became necessary, in negotiating with the orig- 
inal claimants, to purchase an entire claim for the whole loss under 
a particular policy in order to become owner of the half covered by 
the reinsurance. But, if so, this does not appear from the record, 
and cannot be assumed as a fact. If it were, it does not seem to 
make any difference. If the Globe Insurance Company could not, 
as a matter of strict right, insist that the holder of an original pol- 
icy should accept payment from it of one-half only of his loss, and 
he chose to make it a condition that to pay half the whole should be 
purchased, it is difficult to see how that could affect the rights of the 
Cleveland Insurance Company. 

It is argued, indeed, on the part of the latter, that the Globe 
Insurance Company, by virtue of the decision of the Supreme Court 
of Ohio, already referred to, could not acquire the title to these 
claims for any purpose whatever, and cannot even prove as a cred- 
itor on their account. But, as already stated, the doctrine of that 
court, as finally qualified, does not go so far, but only prohibits the 
illegal use of such claims by way of set-off against claims for losses 
covered by other insurance. They remain in the hands of the Globe 
Insurance Company as claims provable in its favor, as a general 
creditor, entitled to dividends out of the bankrupt’s estate pro rata 
with other unpreferred creditors. It is no objection to the view 
taken in this opinion of the relative rights of the parties that the 
Globe Insurance Company, by the form of its claim, has admitted 
itself to be debtor to the estate of the bankrupt to the full amount 
of the adjusted losses under the reinsurance, and seeks to cancel 
that indebtedness by a technical set-off, which is denied. This 1s 
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a mere matter of form, and will be disregarded. The substance of 
the transactions will alone be looked at, and the account recast into 
a different form, according to the legal rights of the parties, and 
so as to accomplish justice between them. This will be done by 
striking from the two sides of the account, as rendered, the quanti- 
ties and values which the law regards as mutual compensations, 
leaving the Globe Insurance Company liable as debtor to pay in full 
all that remains due to the bankrupt’s estate, and entitled as creditor 
to its dividends, on an equal footing with other general creditors. 
The conclusion of the register was that the Globe Insurance Com- 
pany was not entitled to relieve itself from its liability as reinsurer 
to any extent by means of its claims against the bankrupt, and that, 
consequently, it was a debtor thereto for the full amount of $47,- 
353.77, but entitled to prove against the estate as a general creditor 
for the sum of $50,134.48. 

The district court, sustaining the exceptions to this report, decreed 
that the Globe Insurance Company was entitled to cancel its entire 
liability as reinsurer by crediting the amount thereof against the 
whole amount of its claims as holder of assigned policies and losses, 
and to participate in the distribution of the bankrupt’s estate, as a 
creditor, for the balance, amounting to $2,780.71. The conclusion 
now reached, as a result of the views expression in this opinion, differs 
from both. It is that the Globe Insurance Company is entitled to 
cancel $30,361.48 of its liability as reinsurer, that amount being the 
whole amount of the assigned claims for losses reinsured by it, leav- 
ing it debtor on that account still in the sum of $16,992.29, with 
interest, and entitled to rate as a creditor in the distribution of the 
bankrupt’s estate for the sum of $19,773. The decree of the district 
court is therefore reversed, and the cause remanded, with directions 
to enter a decree in accordance with this opinion. 





Emery vs. Boston Marine Ins. Vo. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GEO. D. EMERY 
Us. 


BOSTON MARINE INS. CO.* 


An oral contract of insurance is valid, and a usage or custom that such a 
contract, if made, shall be considered invalid, would be plainly repugnant 
to law, and void. Evidence of such a usage would not be competent to 
destroy the force of an oral contract in fact made. 

A clause in an open policy of insurance to the effect that ‘‘ no risk shall be 
considered binding unless indorsed therein,’ will not invalidate a risk 
orally accepted by the company under the policy and not indorsed therein. 

Evidence as to the mode of doing business of an insurance company is admis- 
sible to show that the secretary of the company has authority to make a 
contract binding upon said company. 


This was an action of contract upon an alleged oral agreement 
by the defendant to insure the cargo of the barque Bridgeport, the 
property of the plaintiff. It appeared at the trial of the case in the 
supreme judicial court before Mr. Justice William Allen and a jury 
that the plaintiff took out an open or running policy upon the car- 
goes of the barque Bridgeport, which was intended to cover a'l 
goods of a certain kind shipped from certain ports, and contem- 
plated an indorsement of such successive risks from time to time 
as should be within the terms of the policy. Said policy fixed the 
character of the property, the port of departure and of destination 
and the duration of the policy. It also contained a stipulation that 
no risk should be binding “ until accepted by the company and in- 
dorsed in the policy.” Under this policy, one cargo shipped at 
Santa Cruz was insured and indorsed in the policy. Subsequently, 


* Opinion filed, January, 185. 
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the vessel was sent to New Orleans for another cargo, and while 
she was there loading, the plaintiff, as he alleged, made an oral 
agreement with the defendant that this cargo should be insured for 
$10,000. This risk was never indorsed upon the open policy. The 
barque being lost on the voyage from New Orleans to Boston, plaint- 
iff brought suit to recover the amount of the insurance. The de- 
fendant refused to pay, alleging that they never took the risk, and 
that no contract was ever made for the insurance of the cargo lost. 
The jury found for the plaintiff in the sum of $9,062.37. The case 
was taken before the full bench upon exceptions to the rulings of 
the presiding justice, the nature of which appears in the opinion. 


R. M. Morsg, Jr. and Wm. B. Durant, for the Plaintiff. 
Joun C. Donat, and 8. H. Tyna, for the Defendants. 


ALLEN, J. 

The plaintiff sought to escape from the effect of the provision in 
the policy, “no risk to be binding until accepted by the company 
and indorsed herein” by proof of an oral contract. And the de- 
fendant, while denying that such oral contract had been made, 
sought to confirm its view by calling a witness familiar with the 
customs and usages of the business of marine insurance in Boston, 
and asking him the question “ whether there is any usage as to the 
matter of makiug written applications for marine insurance.” The 
question was excluded ; and the grounds upon which the defendant 
urges its competency are that the evidence of the usage would have 
tended to show an improbability of the truth of the plaintiff's testi- 
mony as to the making of oral applications for the insurance ; and 
that the oral applications, if made, were merely preliminary negoti- 
ations, an not designed to override the usage. The bill of ex- 
ceptions contains no statement of what the defendant offered or 
expected to show by this witness, or that it excepted to the exclu- 
sion of the testimony. But we do not ‘dwell upon these considera- 
tions, because we are of opinion that evidence of a usage to require 
written applications would be incompetent for the purpose of meet- 
ing evidence on the part of the plaintiff tending to prove an oral 
contract of insurance. The fact that contracts of insurance are 
usually in writing and expressed in the form of policies is a matter 
of common knowledge and needs no witness to prove it; and it 
might have been, and doubtless was assumed at the trial of the 
present case ; and indeed, this appears by implication from the 
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whole course of the bill of exceptions. But it is also well settled, 
and it is now too late to question, the doctrine that an oral contract 
of insurance may be valid: Sanborn vs. Firemen’s Ins. Co., 16 
Gray, 448. As was said in that case, p. 443, “ It is not easy to see 
the force of reasoning which would infer that, because parties 
usually make their contract in one way, it would be void when 
they choose to make it in another equally good at common law and 
not prohibited by any statute.” See also Relief Ins. Co. vs. Shaw, 
94 U.S., 574. A usage that an oral contract, if made, is considered 
invalil, would be plainly repugnant to law, and void. In the present 
case, the evidence of usage was offered, not in aid of the construc- 
tion of a contract, but to support the position that no contract 
whatever had been made. If a contract had in point of fact been 
made as alleged, it was of no consequence whether it was accord- 
ing to general usage or not. The defendant’s own usage sufficiently 
appeared from the provision in the policy already copied ; and its 
by-laws were in evidence with a provision that “the president shall 
receive applications for insurance, fix the rates of premium and the 
sums to be taken, sign all policies,” etc. The plaintiff's case pro- 
ceeded with a full recognition of the fact that it was necessary for 
him to show a contract not according to the usual course of the de- 
fendant’s dealing ; and direct testimony was introduced on 
both sides, upon the precise point whether an oral contract of 
insurance had been made or not. There is nothing to show 
that any restriction was put upon any inquiry as to the defendant’s 
own usage. It is no legitimate confirmation of the defend- 
ant’s position, under such circumstances, to show that other insur- 
ance companies usually require applications for marine insurance 
to be in writing, as a condition of making the contract. This fact, 
if proved, would have no legal tendency to show that these parties 
did not make a contract orally. The plaintiff was not bound in 
law by such custom, if it existed. Whether other parties were, or 
were not, in the habit of making their contracts in a particular form 
was nothing to him. An oral contract was lawful ; and the evidence 
was properly confined to the question whether this particular oral 
contract had been made as testified by the plaintiff, without going 
into the general inquiry whether other parties were accustomed to 
make such contracts. 

The issue being whether a particular contract had, or had not 
been orally mate, as it might lawfully be, evidence that contracts 
in that form were unusual was not admissible to meet and control 





430 Report of D cisions. [ June, 


evidence that such a contract had in fact been made. To hold 
otherwise would be to extend the office of a usage beyond any 
known precedent. On the other hand, in Sanborn vs. Firemen’s 
Ins. Co., 16 Gray, which was an action upon an oral contract of 
insurance, the book of entries of the defendant’s agent, in which the 
alleged contract was not entered, was offered in evidence to corrobo- 
rate his testimony that no contract had been made, and was 
exclud.d. And a point settled in the case of Rennell vs. Kimball, 
5 Allen, 356, is in principle precisely like the one before us. In that 
case, the plaintiff, 2 master mariner, purchased of the defendant by 
a written contract and a bill of sale, one-twelfth of a vessel, then 
undergoing repairs. It was in dispute, and there was a direct 
conflict in the evidence whether the parties agreed that the title 
should not vest in the plaintiff till the repairs were completed, and 
whether the defendant promised to pay for the repairs. A ship- 
broker of long experience was allowed to testify at the hearing before 
a master in chancery “that it was very unusual for a master to buy a 
master’s interest in a vessel undergoing repairs ; and that it would be 
an unheard-of case to sell such an interest to a master, and he to 
pay his contributory share of the expenses of the repairs.” The 
court says in reference to this: ‘The admission of the testimony as 
to a usage or custom in the purchase of masters’ interests in 
vessels was incorrect ; and a finding based in any degree upon it 
would be erroneous. The evidence did not tend to prove any cus- 
tom valid in law,” p. 365. It may also be added as further reasons 
for holding the exclusion of the testimony in the present case cor- 
rect, that there was no offer to show that the plaintiff was 
acquainted with the supposed usage, or that the usage related to 
the indorsement of particular risks upon open policies as well as 
to the original contract of insurance ; nor can we know that the 
defendant expected to prove that the custom was not only general, 
but universal and uniform. Porter vs. Hills, 114 Mass., 106 ; Scud- 
der vs. Bradbury, 106 Mass., 422; Howard vs. Great Western Ins. 
Co., 109 Mass., 384. 

The defendants asked the court at the close of the evidence to 
rule that, upon the evidence, the plaintiff could not maintain this 
action, which the court refused to do. In support of this request, 
the defendant has argued to us that, under the provision of the open 
policy already cited, an acceptance of the risk by the company, and 


an indorsement of it on the policy, are made conditions precedent 
to the commencement of the risk ; and it is urged that the language 
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used is widely different from that used in E. Carver Co. vs. Manfg. 
Ins. Co., 6 Gray, 214; and Kennebec Co. vs. Augusta Co., ib., 204. 
But we think there can be no doubt that an oral agreement for a 
present insurance, according to the terms of a written and existing 
open policy, which insurance is to continue uxtil it is superseded by 
the entry of the risk upon the policy, must mean, according to those 
terms, so far as they are applicable to such an oral agreement ; and 
if such policy contains a provision that no risk shall be binding until 
indorsed thereon, such provision is annulled by the latter contract, 
or is not included in it. The oral agreement necessarily implies 
that such condition is excepted out of it, and is not a part of it. The 
circumstance that the policy, as issued, contains such a condition 
precedent does not preclude the company from orally accepting a 
new risk, subject to all the other provisions of the policy, with an 
agreement to put it in writing thereafter by indorsing it upon the 
policy. There is no legal difficulty in such a construction. Parties 
to an existing written agreement may, by a new contract, not in 
writing, annul it, or add to or subtract from it, or vary or qualify its 
terms, and thus make a new contract which is to be proved partly 
by the written agreement and partly by the subsequent verbal terms 
engrafted up n what will then be left of the written agreement : 
1 Chitty on Contracts (11th Amer. E4d.), 154,155; 1 Greenl., on 
Evidence, §§ 302,304. Illustrations of the application of this rule, 
pertinent to the present case, are numerous: Goodrich vs. Loveley, 
4 Gray, 383 ; Kennebec Co. vs. Augusta Co., 6 Gray, 204 ; Commer- 
cial Ins. Co. vs. Union Ins. Co., 19 Howard, 318 ; Rathbone vs. City 
Ins. Co., 31 Conn., 194; Ins. Co. vs. Norton, 96 U. S., 234. It is as 
if the insurance company, through its officers, should say : “ We will 
take the risk now and put it upon the policy ;” and the case does not 
fall within the principle of Batchelder vs. Queens Ins. Co., 135 Mass., 
449, and other similar cases, where it was sought to prove an oral 
agreement contradicting the writing and contemporaneous with it. 
The defendants also contend that there was no sufficient evidence 
of Lord’s authority to make a contract of insurance in the absence 
of the president ; and on this ground except to the admission of the 
evidence of the alleged contract between the plaintiff and Lord. 
The provigion of the by-laws that “in case of the absence, inability, 
or death of the president, policies and other papers shall be signed 
by two directors,” relates only to the formal execution of papers 
which require signing, and does not exclude the making of oral 
contracts of msurance by any officer who may have authority or be 
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held out as having authority to make such contracts: Sanborn vs. 
Firemen’s Ins. Co., 16 ‘Gray, 454 ; Commercial Ins. Co. vs. Union Ins. 
Co., 19 How., 318, 321; Ins. Co. vs. Colt, 20 Wall. 566; Eames vs. 
Home Ins. Co., 94 U. S., 627; Walker vs. Metropol., Ins. Co., 56 
Maine, 371 ; Davenport vs. Peoria Ins. Co., 17 Iowa, 276. In the 
present case, the plaintiff testified to certain conversations with 
Lord, the secretary, which included the contract relied on. He 
added that Mr. Fuller was not present at the time, and that his talk 
was with Lord alone ; that a few days before he had told Littlefield, 
the clerk, that he wanted him to enter up $10,000 on this cargo, to 
which Littlefield answered, “all right.” He also testified to an 
earlier conversation with Fuller, the president, in which the latter 
said that defendant would take the cargoes of the Bridgeport, 
Mr. Fuller himself testified that Lord was secretary and chief officer 
in charge after himself, the vice-president being in New York ; that 
he, Fuller, sometimes signed policies in blank and left them, in order 
that Lord might make the contract’ and deliver the policy ; that 
probably Lord had received applications and made indorsements 
upon policies of this description in his (Fuller’s) absence, though he 
did not remember any particular case ; that it was his belief that it 
had been done ; that he presumed people had been in and had 
indorsements when he was away ; that he had never forbidden the 
secretary to make such indorsement, and, so far as he knew, nobody 
had ever forbidden it, though he had known of it all through the 
time the company had been in existence ; that he did not think the 
business of the company stopped when he was gone and did not 
intend that it should; that all the directors were in the habit of 
dropping in at the office, but didn’t pretend to have much to do 
about the business except we asked their advice sometimes. Mr. 
Lord also testified that while the office was open for business, they 
intended to have some one there to attend to business ; that for two 
or three years he had been in the habit of taking risks when Mr. 
Fuller was away, subject to his approval on his return ; that in such 
cases he completed the contract with the insured in the absence of 
Mr. Fuller, and could not name an instance in which Mr. Fuller had 
revoked or changed a policy issued or risk taken by him ; and that 
this practice had been known in the office to all the clerks. From 
this testimony the inference might properly be drawn by the jury 
that Lord had the requisite authority, express or implied, to enter 
an indorsement upon the open policy and to make a binding oral 
agreement to do so, and meanwhile to carry the risk. Relief Ins 
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Co. vs. Shaw, 94 U. S., 574, 579 ; Smith vs. Hull Glass Co., 8 C. B., 
668 ; 11 ib., 897, 927; Allard vs. Brown, 15 C. B. N. S., 468. 

The defendant further contends that, even supposing Lord's 
authority sufficient, the words which the plaintiff puts into his 
mouth do not necessarily or naturally imply an intention on his part 
to waive or annul the condition precedent contained in the policy. 
But in the opinion of a majority of the court the jury might prop- 
erly be left to say what the conversation meant, in view of all the 
circumstances. If the jury gave credit to the plaintiff's testimony 
we cannot say, as matter of law, that no contract was proved. 

Finally, it is urged that, by the plaintiffs failure to bring in the 
invoices, or the information contained therein. to the defendants, 
within a reasonable time after their arrival, the contract was not 
completed and the defendants are not liable. But it was for the 
jury to determine whether September 12th was a reasonable time, 
and if they found that the defendants then disclaimed having any 
contract with the plaintiff in respect to this cargo there was no occu- 
sion for him to bring in the invoices afterwards. 


Exceptions overruled. 
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SUPREME COURT OF OHIO. 


Error to the District Court of Holmes County. 


NATIONAL MUTUAL AID ASSOCIATION | 
v*. 
GONSER.* 


A certificate of membership issued by an association organized under the pro- 
visions of the Revised Statutes, section 3,630, ‘‘ for the purpose of mutual 
protection and relief of its members, and for the payment of stipulated 
sums of money to the families or heirs of the deceased members,” which by 
its terms is made payable to the assured member, ‘‘ or any person desig- 
nated by his will, or his heirs, if no person is designated herein, or by 
will,” within ninety days after proof of death of the assured member, does 
not authorize such member, by testamentary appointment, to constitute a 
person a beneticiary of such insurance, who is not of the family of the as- 
sured, or may not, upon his death, become his heir. 

A bequest by an assured member of such a company, of the proceeds of his 
certificate of membership to a stranger or creditor, does not constitute such 
legatee an ‘‘ heir” of the testater, in the statutory sense of that term. 


The action below was by the defendant in error, Absalom B. 
Gonser, against the plaintiff in error, an association formed for the 
“ mutusl protection and relief of its members, and for the payment 
of stipulated sums of money to the families and heirs of the de- 
ceased members,” under the authority of the legislation embodied in 
the Revised Statutes, section 3,630, and having its principal office in 
the city of Columbus, Ohio. 

On the 30th day of July, 1879, this association executed and de- 
livered to one William Kebaugh, a resident of Holmes County, in 


* Decision rendered, February 24, 1885. 
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this State, a certificate of membership, whereby it undertook, upon 
sufficient evidence and in the following terms, to “ assure the life of 
William Kebaugh in the amount of such sum as will equal seventy- 
tive per cent of the amount collected of the assessments made for the 
payment thereof, but not to exceed $2,000. And the said associa- 
tion does hereby promise and agree to pay the amount of said claim 
at its office in Columbus, Ohio, in conformity with the rules and 
regulations of the association, to William Kebaugh, or any person 
designated by his will, or his heirs, if no person is designated herein, 
or by will, within ninety days after due notice and proof of said 
party, whose life is hereby assured.” 

This certificate was by its terms assignable by the consent of the 
association indorsed thereon. 

Kebaugh accepted this certificate and remained a member of the 
association until his death. 

On the 26th day of December, A. D. 1879, Kebaugh duly made 
and published his last will, On the 16th day of December, 1880, 
he died. On the 27th of December, 1880, his will was duly pro- 
bated in and by the Probate Court of Holmes County. By the 3d 
day of January, 1881, full proofs of the death of the assured were 
duly made to the association. 

The dispositive parts of the will are as follows :— 

“Ttem I. I, Wilhelm Kebaugh, of Millersburg, Holmes County, 
Ohio, being of sound mind and memory, do make and publish this 
my last will and testament, hereby revoking all other wills or codi- 
cils made by me. And I further state that I have assigned to Absa- 
lom B. Gonser, of said county, my certificate of life insurance No. 
500, in the National Mutual Aid Association, of Columbus, Ohio, is- 
sued the 30th day of July, 1879, for two thousand dollars, upon the 
valuable consideration that the said Gonser has often befriended me 
with kindness and kindly offices, without which it would have often 
been difficult for me to have lived in comfort, and also for money re- 
ceived from him from time to time, during the last ten years, aggre- 
gating the sum of over eight hundred dollars, all of which was fully 
released and canceled by him at the time of the assignment of said 
certificate. 

“ And now, for the purpose of fully complying with the rules and 
regulations of said association with which I have been made ac- 
quainted by the agent thereof, and of the requirements of said certif- 
icate, and for the purpose of placing it beyond doubt that my said 
friend shall have the full benefit of said certificate and the proceeds 
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thereof, when payable, according to its terms, I make this my 
last will and testament in reference only thereto, not intending, 
however, to make a disposition of any other property or means 
belonging to me, and if I should at any time hereafter dispose of 
my other property and means by will, it is my intention the same 
shali not, by general, descriptive words or otherwise, have any effect 
upon the bequest herein made. 

“Ttem II. Ido hereby bequeath to Absalom B. Gonser, of Mil- 
lersburg, Ohio, who has long been my friend, all my right, title, and 
interest in and to certificate ‘‘ No. 500,” in the National Mutual Aid 
Association of Columbus, Ohio, certificate on the life of Wilhelm 
Kebaugh, of Millersburg, Ohio, in favor of himself, issued the 30th 
day of July, 1879, and all proceeds which may hereafter become 
due by the terms of said certificate, the application on which it is 
based and by the rules and regulations of said association. Said 
certificate is issued for the sum not exceeding two thousand dollars, 
the said Absalom B. Gonser is to have the fuil benefit of said insur- 
ance, and I hereby designate him, to whom all the proceeds thereof 
are to be paid thereunder at my decease, and under the rules of 
said association, and said association relinquishing all and every 
claim thereto by the execution hereof and the assignment hereinbe- 
fore referred to.” 

Kebaugh died solvent, requiring no part of the proceeds of his 
certificate to pay his debts or costs of administering his estate. At 
the time of his death the association had outstanding and in force 
more than six thousand certificates of membership, liable to be as- 
sessed by it in the sum of $6,000, for the payment of his certificate. 
No part of any claim under this certificate has been paid. 

The petition of Gonser in the court below states the foregoing 
facts, has annexed thereto a copy of the will of Kebaugh as a part 
of it, and concludes with a prayer that the amount due him on the 
certificate may be found, the liability of the defendant determined, 
and that he may have judgment against the defendant for the sum 
of $2,000, with interest, or for such sum as may be found due him 
on the certificate, with interest. The facts recited in the will are 
not substantially averred in the body of the petition. 

The defendant below demurred to this petition for alleged insuffi- 
ciency of the facts stated therein. This demurrer was overruled, 
and judgment rendered as prayed for in the petition. This judg- 
ment was affirmed by the district court on error, to reverse which 
judgments the present proceeding is prosecuted. 
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The overruling of this demurrer and rendering judgment upon 
the petition are assigned as ground of reversal. 


M. A. Daveuerty, for Plaintiff in Error. 
D. S. Ust and Crircurietp Huston, for Defendant in Error. 


Owen, J. 

Did the trial court err in overruling the demurrer to the petition 
and rendering judgment thereon against the defendant below ? 

That the plaintiff in error had no power to issue certificates of 
membership payable upon the death of an insured member to a 
person not an heir or of the family of a deceased member, and that 
such a certificate is void, is too well established to admit of con- 
troversy: State, ex rel. Attorney-General, vs. Central Ohio Mu- 
tual Relief Association, 29 Ohio St., 399; State vs. More, 38 
Ohio St., 7; State vs. Standard Life Associaticn, 38 Ohio St., 
381 ; State vs. People’s Mut. Ben. Association, to appear in 42 
Ohio St. 

By the terms of the certificate before us, the death-claim was 
made payable to the assured, Wilhelm Kebaugh, “or any person 
designated by his will, or his heirs, if no person is designated herein, 
or by will.” 

If the assured may designate the beneficiary of the insurance by 
testamentary appointment (a question whose determination is not 
necessary in the case before us), it is very clear that such benefici- 
ary must be either a member of his family or one who upon his 
death may be his heir. 

There is no averment in the petition that Gonser was a member 
of the family of the assured or that he is his heir. It is main- 
tained by him, however, that the recitals of the will disclose such 
relations between him and the assured as entitle him to be regarded 
by the court as a member of the family of the assured. 

This calls upon us to accept the mere recitals of the will as a sub- 
stitute for substantive averments of fact in the petition, and would 
do violence to the rule of pleading which requires the facts relied 
upon by a party to be stated in his pleading, either by direct 
averment or by pertinent reference. Neither is done in the case 
before us. 

It is further maintained that the assured constituted Gonser his 
heir by testamentary appointment. 

If this view is tenable, it is in the power of each insured member 
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by will, to constitute him a beneficiary of the insurance who is not 
permitted by the company’s charter to share in its benefits. The 
terms of the will indicate that its purpose was to give effect to a 
prior assignment of the policy to which the company had not given 
its assent. This court has already held, in State vs. People’s 
Mutual Benefit Association, supra, that such an association has no 
power to issue certificates, payable to a named beneficiary, “or 
assigns,” as this would authorize the creation of a class of beneficia- 
ries neither contemplated nor authorized by the company’s charter. 


If an insured member may, by testamentary appointment, consti- 
tute one a beneficiary, who is neither a member of his family, nor 
may, upon his death, become his heir, he may thereby accomplish 
all the practical effects of an assignment of his policy, and thus 
defeat one of the declared objects of the statute. 

But if we were at liberty to regard the recitals of this will as 
equivalent to substantive averments of fact in the petition, we could 
ascribe to Gonser no other relation than that of a creditor of the tes- 
tator; and, as we have already seen, creditors are not of the class 
who may create beneficiaries of such insurance. 


It is further maintained by Gonser, that as this company was 
organized, among other objects, for the “mutual protection and 
relief of its members,” the assured member had the right, in his 
lifetime, and for his own “ protection and relief,’ to make such use 
or disposition of the policy, either by hypothecation, by assignment, 
or by will, as would best yield such result. This argument involves 
the presupposition that Wilhelm Kebaugh, the assured member, is 
the party for whose benefit this policy was issued. It is in no sense 
an endowment policy. True, it is in terms made payable “to 
Wilhelm Kebaugh, or any person designated,” etc., but it is ex- 
pressly made payable “within ninety days after due notice and 
proof of death.” It is clear that this policy contemplated that its 
benefits were destined to accrue to the person designated by the 
will of the assured, or to his heirs if no such designation were made. 
It follows, that to entitle himself to recover upon this policy, Gonser 
must bring himself within the operation of the second declared pur- 
pose of the statute, to wit: “for the payment of stipulated sums of 
money to the families or heirs of the deceased members of such 
company.” Gonser’s petition fails to bring him within either desig- 
nation. 

It is further maintained, in support of the petition, that the com- 
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pany, by the terms of its policy, authorized Kebaugh to make this 
will, and that it is thereby estopped to deny its liability. 

Assuming that it was within the power of the company to issue a 
certificate in this form, and that the assured member ‘was vested 
with the power, by testamentary appointment, to designate the 
beneficiary, this power ought, by every consideration of public pol- 
icy and of sound construction, to have been so exercised as to 
effectuate and not defeat the object of the company’s charter. If 
the language of the certificate be capable of two constructions, one 
of which is consistent with the statute and the other at war with it, 
it is our plain duty so to construe it as to give it effect according to 
the true intent and purpose of the law. If, then, Kebaugh was by 
the policy vested with power to appoint by will the beneficiary under 
it, the law plainly directed him to select such beneficiary from his 
family or heirs, and Gonser, being but a stranger, or at best a 
creditor, is in no position to profit by Kebaugh’s perversion or abuse 
of the power of appointment with which the policy invested him. 

This is no case for the application of the principle of estoppel. 
This court has held that a contract by such a company “to pay in 
case of a member’s death, ‘to himself or assigns,’ ‘to his estate,’ 
‘to his executors or administrators, or to any person, whether a 
relation or not, who is not of his family or heirs, is against public 
policy, and void.” State vs. Standard Life Association, 38 Ohio 
St., 382. 

The moment that the certificate before us is brought, by construc- 
tion, within the view contended for by Gonser, that moment it falls 
as a vain and void thing, and considerations of graver moment than 
those of mere private right or contract call upon us to leave the 
parties to it where we find them. 

We are not called upon, in the present case, to determine or dis- 
cuss whether any or what claim the heirs of Kebaugh may have 
under this policy. It is sufficient for the disposition of the case that 
we find and declare that Gonser has failed, by the averments of his 
petition, to show himself entitled to recover upon it. 

The court of common pleas erred in overruling the demurrer to 
the petition and entering judgment thereon, and the district court 
erred in affirming such judgment. 


Judgment reversed. 
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SUPREME COURT OF MICHIGAN. 


Error to Saginaw. 


TURNER 


v6. 


PH(CENIX INS. CO.* 


The general agent or his assistant of an authorized foreign corporation, acting 
under their general authority, may so far aid and abet a malicious prose 
cution in behalf of the company as to make the latter liable. 

The acts and declarations of a sub-agent are not admissible against his princi- 
pal until his authority has been shown. 

Where witness had testified to receiving a letter from the agent to go to E. 
and look after a claim, which he regarded as instructions, 1t was not error 
to admit a question in relation to it, which would rebusé an inference from 
the original testimony. 


Apert Trask, for Plaintiff. 


Wisner & Draver, for Defendant and Appellant. 


Suerwoop, J. 


This suit was brought to recover damages against the defendant 
for malicious prosecution. The plaintiff had been acting as agent of 
the defendant at East Saginaw, and in that capacity had collected 
some premiums which he refused to pay over when it was demanded 
by a special agent, the plaintiff claiming at the time the money was 
not due when demanded. Thereupon, the plaintiff was complained 
of by a local agent named McClintock, residing at East Saginaw, and 


* Opinion filed, November 19, 1884. From Northwestern Reporter. 
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arrested for embezzlement. A hearing in the case was had before a 
magistrate, and the plaintiff was discharged. He now brings his 
suit, alleging that the arrest was authorized by defendant, and was 
unlawful, malicious, and without probable cause. The defendant's 
plea was the general issue. The plaintiff obtained a verdict at the 
circuit for $3,070, and the defendant brings error. The record con- 
tains the substance of all the evidence given upon the trial. Fifteen 
exceptions were taken to the rulings of the court in receiving or re- 
jecting the testimony offered, one to the refusal of the court to give 
instructions to the jury, and one to the charge as given. 

The evidence disclosed that the defendant company was located at 
Hartford, Connecticut ; that H. M. Magill was the general agent of 
the defendant in Michigan, and for the Western and Southern 
States, and had his office at Cincinnati; that he had the general 
charge of all the agencies and business of the company in Michigan 
in 1877 and 1878 ; that T. F. Spear was assistant general agent, and 
also resided at Cincinnati; that H. H. Heaford, whose residence was 
at Jackson, was a special agent for the State of Michigan ; that all 
agents were authorized to make collections and remittances for the 
company, and any agent might employ an attorney when specially 
authorized so to do by the general agent or Mr. Spear. 

It further appears by the record that the plaintiff Turner and 
said McClintock had been in business together at East Saginaw, and 
some time previous to the prosecution complained of their business 
relations had been dissolved, McClintock continuing to act as the 
local agent for the company at that city. 

It further appears that there still remained due from the plaintiff 
to the company on the eleventh day of January, 1878, a balance of 
about $50, and judgment was obtained a short time thereafter 
against the plaintiff and McClintock for such balance, and it was 
because of the non-payment of this balance when demanded that the 
criminal prosecution complained of was instituted. The local agent, 
McClintock, made the complaint upon which the warrant was issued, 
and the case was prosecuted at his request in behalf of the people 
by Michael Brennan, a lawyer, who had his office with Wisner & 
Draper, and who had formerly been their law student, and at that 
time occasionally received claims from their office to collect. The 
claim against the plaintiff had been sent to Wisner & Draper for col- 
lection by the company, and they had turned it over to Brennan for 
that purpose. 

It further appears that Brennan, in his correspondence with the 
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plaintiff, in his efforts to collect, had signed the name of Wisner & 
Draper to his letters, in which a criminal prosecution is alluded to, 
if not threatened. 

The plaintiff claims that the defendant authorized the criminal 
prosecution against him, and seeks to hold it responsible for the acts 
of its local agents and attorneys at Saginaw, who, he insists, advised 
and took part in the criminal prosecution; and further claims that 
if the defendant did not authorize commencement of the prosecution, 
it subsequently ratitied what the local agents did, and the defendant 
is therefore liable for the alleged illegal act. It is not claimed hy 
the plaintiff that the criminal prosecution was authorized, aided, or 
abetted, or even ratified, by the general office of the company, but 
by its general and special ageuts at Cincinnati, and by Heaford, its 
special agent in this State. Magill, Spear, and Heaford all testified 
in the case, and all testified the prosecution was never authorized by 
them, or either of them, but, on the contrary, they were all opposed 
to it, and that neither of them ever sanctioned, approved, or ratified 
any act of the local agents or attorney, if any had been done for 
that purpose, and that none of their local agents had any general or 
special authority given them for such purpose. 

It is further claimed by defendant that not only was no such au- 
thority given to their attorneys, Messsrs. Wisner & Draper, by the 
company, but that said attorneys never exercised such authority, 
and neither consented to nor approved of the prosecution com- 
plained of. After the testimony in the case was closed, the circuit 
judge, on request of defendant's counsel, submitted to the jury five 
requests for specific findings, which requests and findings appear in 
the record as follows : “(1) Was plaintiff prosecuted criminally by 
any agent of defendant? Answer. Yes. (2) If you say yes to 
above, name the agent. A. Wisner & Draper, Heaford, and Magill. 
(3) If you say yes to No. 1, state who, if any one, acting for defend- 
ant, authorized or directed the prosecution. A. Wisner & Draper, 
Heaford, ard Magill. (4) Was the act of the person commencing the 
prosecution subsequently adopted or ratified by defendant's agents ? 
A. Yes. (5) If vou say yes to 4th, state what agent so ratified or 
adopted it. A. Heaford and Magill.” 

It will be noticed that the jury found by their verdict that both 
Heaford and Magill not only prosecuted the criminal suit, but that 
the acts of McClintock and Brernan, in commencing it, were sub- 
sequently adopted and ratified by them. These findings present 
three questions for our consideration, either of which, decided in fa- 
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vor of the defendant, will render a new trial necessary: First. Could 
Magill and Heaford, or either of them, bind the defendant so as to 
make it liable for the unlawful criminal prosecution of the plaintiff 
under the general authority of the one and the special authority of 
the other given by the company? Second. Was there any evidence 
in the case tending to show that Magill prosecuted, or authorized or 
approved of the prosecution, of the plaintiff criminally? Third. 
Was any part of the evidence tending to prove these facts improp- 
erly admitted by the circuit judge ? 

We think the first question must be answered in the affirmative. 
The company had a legal existence in this State and was author- 
ized to do business therein. It could only act through officers or 
agents. It had no general office here, and was therefore obliged, in 
transacting its business, to act through agents. There is no ques- 
tion but that Magill was empowered to act as such in this State. 
He was its general agent, and, unless the contrary appears, must be 
held, within the territorial limits of his agency, invested with all the 
powers necessary or proper in conducting the business of a general 
officer of the company. Any other construction would be attended 
with great inconvenience, and many times work injustice to those 
with whom the defendant had dealings. It would be intolerable in- 
deed to hold that the defendant, through its general agents, could do 
an extensive and lucrative business with the citizens of our State, 
within its borders, and still not be amenable to its laws for the 
wrongs and injuries it may have done to our people in prosecuting 
such business. 

We have no doubt that Magill or his assistant, Spear, under their 
general authority, might so far aid and abet a malicious prosecution 
in behalf of the company as to make the defendant liable in an ac- 
tion by the injured party therefor. Did Magill do so in this case ? 
The answer to this inquiry brings us to the consideration of the sec- 
ond question presented. We have examined carefully for the evi- 
dence that he or Spear knew of the commencement of this criminal 
suit, or of the intention to commence it, before it was instituted, or 
that Magill ever aided, abetted, or in any manner approved of its 
prosecution after it was commenced, and have been unable to find 
it. Neither do we find any tending to show such facts, but, on the 
contrary, his testimony is to the effect that the criminal proceedings 
were commenced without his privilege or consent, and the prosecu- 
tion was never in any manner approved or countenanced by him. 
We think the finding of the jury upon this subject must be held er- 
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roneous, and that the record fails to furnish any evidence tending to 
support it. 

Implied ratification is principally relied on in this case. Whether 
or not ratification can be implied by the acts of the agent when the 
act complained of could not have been lawfully done by the princi- 
pal and the consequences of which were legally beyond the control 
of both, is a question which we do not feel called upon to consider. 
With propriety we might close our discussion of the case here ; but, 
inasmuch as a new trial is to be had, we deem it our duty to con- 
sider a few exceptions under the third question stated. 

The first, second, and third assignments of error relate to the rul- 
ings of the court upon admitting testimony of those acting as 
agents of defendant before establishing their authority so to do. 
This practice is frequently indulged in at the circuit ; and, while it 
relates to the order rather than to the competency of the proofs, and 
is therefore discretionary with the trial court, the practice is not to 
be encouraged, and should not be allowed unless special reasons ex- 
ist therefor. We are not, however, prepared to say the course pur- 
sued in this case upon the trial was improper. It was proposed by 
plaintiff's counsel to show the authority of the agent by circumstan- 
ces, and as well by the actions as by the sayings of the principal, 
and in such cases the discretion of the circuit judge may be properly 
exercised when in good faith it shall be invoked: Campbell vs. 
Sherman, 49 Mich., 534; s. c., 14 N. W. Rep., 484. 

It appears from the testimony that the criminal proceedings were 
commenced under the immediate advice of Brennan. It was not 
claimed that Brennan derived his authority from any officer or gen- 
eral agent of the company, but from Wisner & Draper, who were 
the company’s attorneys in the civil suit. The plaintiff was per- 
mitted to show, against the objection of defendant’s counsel, what 
Brennan said and did, and that he wrote the plaintiff letters in the 
name of Wisner & Draper before making any proof of authority 
from them. This, we think, was carrying the discretion too far. 
As we have said, under special circumstances the acts of the agent, 
and his sayings and doings, may be shown before the particular 
agency sought to be established is proved. But it is going beyond 
the reason for or necessity of the rule to extend it to sub-agents. 

The testimony of Brennan and the letter marked 7, written by 
him, should not have been admitted until his authority had been 
shown. The objection of defendant's counsel was well taken. The 
court permitted two letters, written to Magill by Heaford, to be read 
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in evidence, against the objection of defendant’s counsel,—to the first 
that it was irrelevant and immaterial ; to the second that it was 
written after the criminal prosecution had ‘terminated,—and the 
court, in connection with its ruling upon the objection, stated: “I 
think it is competent. This man [meaning Heaford] is a part of the 
insurance company.” This was clearly error. The court stated, as 
a fact, more, even, than the plaintiff asked the jury to find. 


The plaintiff only asked the jury to find that Heaford was an 
agent, but the court relieved them entirely upon that point by say- 
ing he was a part of the company itself. This could not have failed 
to give the jury wrong impressions of what was necessary to be 
shown in order to make Heaford’s statements competent evidence in 
the case. It was, substantially, saying to the jury, whatever Heaford 
said or did was authorized. 

One of the letters above alluded to was put in evidence on the di- 
rect examination of a witness for the plaintiff as tending to show rat- 
ification by Magill of the act complained of, and upon the cross- 
examination the defendant sought to put before the jury a reply to 
the letter by Magill, in which he clearly states that the defendant 
disclaimed all connection whatever with the criminal proceedings, 
and further says the suit was without the defendant’s instruction 
or consent. The letter put in evidence by the plaintiff was written 
the twelfth of March, and the reply thereto the 13th. The court re- 
fused to let the reply go to the jury. This was error. If the first 
was admissible, certainly common fairness required that the other 
should have been received. The latter rebutted the inferences 
sought to be drawn from the first. 


No error was committed by the court in refusing to submit to the 
jury the special request to find, contained in the fifteenth assign- 
ment of error. The request does not call for a finding of any par- 
ticular fact, but, presuming the jury will do so, asks them to make a 
report to the court of the testimony upon which they reached their 
conclusions. Such a request is improper under the statute. 

On the direct examination of Mr. Heaford by plaintiff, the witness 
testified he received a letter and telegram from Magill to go to East 
Saginaw and look after defendant’s claim, which he regarded as in- 
structions. On cross-examination, counsel for defendant asked the 
following question: “ Did that telegram direct you to come to East 
Saginaw and be a witness in the criminal case against Mr. Turner ?” 
This was objected to as leading, and the objection sustained. This 
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was error. The question was within the rule of cross-examination, 
and the witness should have been allowed to answer. 

It is unnecessary to consider the exceptions further. The charge 
having been based upon testimony improperly received, could hardly 


fail to be erroneous. The judgment must be reversed, and a new 
trial granted. 


The other justices concurred. 





Grandin vs. Rochester German Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Warren Cv. 


GRANDIN 


ROCHESTER GERMAN INS. CO.* 


Plaintiff had an insurance in the defendants’ company for $2,500 ‘on petro- 
leum, his own or held by him in trust for others, or sold but not delivered, 
while in custody of the Tidioute and Titusville Pipe Line, Limited.”’ This 
was written in the policy. Among the numerous clauses of forfeiture in the 
printed portion of the policy was the following, ‘ur if the assured is not 
the sole, absolute, and unconditional owner of the property insured,” etc. 
There were other printed conditions which had no application to the insur- 
ance of oil ina pipe line, Held, That the plaintiff was entitled to recover 
from the company, not only for the loss of the oil which belonged exclu- 
sively to himself, but also for his oil which he owned in common with 
others. 


D. I. Batt and C. C. THompson, Esg., for Plaintiff in error. 
Cuarues H. Noyes, Esq., for Defendant in error. 


Paxson, J. 

This case is not free from difticulty. The suit was brought in the 
court below upon a policy of insurance issued by the defendant com- 
pany to the plaintiff to recover for a loss by fire upon petroleum 
burned in the Tidioute and Titusville Pipe Line, at the city of 
Titusville, in June, 1880. The insurance was for “$2,500 on petro- 
leum, his own or held by him in trust for others, or sold but not 
delivered, while in custody of the Tidioute and Titusville Pipe Line, 
Limited.” And among the numerous clauses of forfeiture enu- 
merated in the printed portion of the policy is the following : “Or 
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if the assured is not the sole, absolute and unconditional owner of 
the property insured,” etc. The p'‘a‘ntiff sought to recover for: 1. 
Certain oil in which he had no ‘n‘erest, but which the owners had 
requested him in writing to msure; 2. Oil of which he was the 
undisputed and sole owner ; and 3. A large amount of oil in which 
he had an undivided interest as tenant in common. Upon the case 
stated the court below entered a judgment for the plaintiff for only 
the oil secondly above mentioned. 

That there could be no recovery for the first class of oil is clear 
The plaintiff had no insurable interest ; he was not a consignor, an | 
had no possession or control of the oil, and the policy was not on 
“account of whom it may concern ;” nor did it contain any clause 
or expression that would make the company liable without referer ce 
to the ownership. The difficulty in the case arises upon the third 
class, and is mainly owing to the fact that in making this insurance 
a form of policy hrs been used evidently intended for another and 
very different purpose. It contains conditions and stipulaticns 
which have no application to the insurance of oil in a pipe line. As 
an illustration, among the conditions which render the policy void 
are the following : “If the premises insured shall become vacant ly 
the removal of the owner or occupant, and so remain for a period of 
more than thirty days without notice to the company an1 cons” t 
indorsed hereon,” or “if petroleum fluid or crude earth or coal 
oils * * * are kept or used on the premises, except that kerosene 
oil may be used for lights in dwellings,’ or “if burning-fluid or 
refined earth or coal oils are kept for sale, stored, or used on the 
premises, in quantities exceeding one barrel at any time, without 
written consent, * * this policy shall be void.” 

We have here a number of conditions which as applied to this 
particular contract of insurance, are meaningless. It would be 
absurd to attempt to give them any force or effect. The insurance 
itself is of a peculiar character ; the form of policy is one in general 
use in ordinary contracts of insurance upon ordinary property ; 
many of its conditions are admittedly inapplicable to this kind of 
insurance. Under such circumstances, when it is attempted to 
defeat a recovery upon the ground that, under one of its conditions, 
the policy is void, we are driven to an examination of the character 
of the condition, and the reason upon which it is founded, in order 
to ascertain whether it could have been in the contemplation of the 
parties when the contract of insurance was made. The necessity for 
this arises from the act of the defendant company is issuing a policy 
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not adapted to the subject-matter of insurance, and containing so 
many incongruous conditions. 

The defendant company alleges that the plaintiff was not “the 
sole, absolute, and unconditional owner” of the third class of oils, 
and, as a legal deduction from this fact, claims that the plaintiff is 
not entitled to recover to the extent of his interest. 

If the insurance were upon a horse, a house, or a stock of mer- 
chandise, there would be great force in this position. But does the 
condition apply to the insurance of oil in a pipe line ? 

In considering this question, we must take a reasonable view of 
the contract., It was evidently one of indemnity. It was for this 
the plaintiff contracts, and we would not do the company the injus- 
tice even to suggest that it had not the same end in view. The 
plaintiff paid $250 for his indemnity ; under the ruling of the court, 
only 297 barrels of his oil was covered by his policy, worth but little 
more than the premium which he paid, and the amount for which 
judgment was entered was $25.53. This is not indemnity ; yet if it 
was what the parties contracted for no one has any cause of com- 
plaint, even if the condition in question applies to this policy ; if it 
was in the contemplation of the parties when the contract of insur- 
ance was made, and was intended to apply thereto, the judgment 
must stand. Assuming then, that this was a contract indemnity, and 
was so intended by the parties, we find that the plaintiff is insured 
on petroleum, “his own, or held by him in trust for others, or sold, 
but not delivered.” This clause of the policy is in writing, and mutust 
be taken to be what the parties intended ; the condition is in the 
printed portion. The settled rule is that when the written and 
printed portion are repugnant to each other, the printed form must 
vield to the deliberate written expression: Harper vs. Insurance 
Co., 22 N. Y., 443. So far, therefore, as this printed condition is 
applicable at all, and conflicts with the written portion of the con- 
tract, it must give way to the latter. F 

But is the condition applicable to this insurance ? 

There are a number of cases in which the courts have refused to 
enforce a condition of forfeiture because the case did not come 
within the reason of the condition. A familiar instance may be 
viven in the condition to be found in most insurance policies that 
the policy should cease at and from the time the property insured 
shall be levied on or taken into possession or custody under any 
proceeding at law or in equity. It has been repeatedly held that 
this condition was not broken by a levy upon the property insured, 
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unless the same was taken into the actual possession of the sheriff or 
other officer: Insurance Co. vs. Berger, 6 Wright, 285; nor where 
the property insured was levied upon under an execution against a 
stranger : Insurance Co. vs. Mills, 8 Wright, 241. It was held by 
this court, in Insurance Co. vs. Berger, supra, that a mere levy with- 
out actual seizure, while good as a levy, was not within the meaning 
and reason of the condition. It was said by Mr. Justice Strong: 
“The eleventh condition (execution clause) must have been attached 
to the policy for at least some supposed substantial reason. Its pur- 
pose, doubtless, was to secure the company against any other hazard 
than that which they first assumed. To them it was important that 
while the risk continued the goods should not be taken out of the 
possession of the assured.” 

It will thus be seen that where the reason of a condition does not 
apply this court has refused to apply it. Other instances of the 
same kind might be cited were it necessary. We are not to suppose 
that conditions involving forfeitures are introduced into policies by 
insurance companies which are purely arbitrary and without reason, 
merely as a trap to the assured, or as a means of escape for the com- 
pany in case of loss. When, therefore, a general condition has no 
application to a particular policy, when the reason which alone gives 
it force is out of the case, the condition itself drops out with it. 

The condition in question refers to the title or ownership ; indi- 
rectly, it bears upon the custody. Where a house or a stock of 
goods is insured, it may be very important to the risk for the com- 
pany to know whether the insured is sole or only part owner, because 
the ownership of personal property at least draws to it the custody 
and possession thereof as an incident. The possession is usually an 
actual possession ; an insurance company might be very well satis- 
fied to insure a stock of merchandise owned by A, and in his actual 
possession, while they might object to iisure a stock in which B 
was jointly interested with A, for the reson that while they knew 
A to be an honest man, they might know equally well that B was a 
rogue ; no such reason applies in this case. The subject-matter of 
this insurance was petroleum; it was not in the possession of 
plaintiff nor of his other tenants in comm!) ; on the contrary, it was 
in the tanks and pipes of the Tidioute and Titusville Pipe Line 
Company. Here comes in one of the peculiarities of the insurance. 
It could not be said to be upon any particular oil. The plaintiff's 
oil was mixed with the oil of other persons. His certiticates entitled 
him to draw out so many barrels of oil ; not the specific oil he put 
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in, but an equal quantity of other oil of like value. As was said in 
Hutchinson vs. Commonwealth, 1 Norris, 472: ‘‘ Each barrel of oil 
in the pipes is the precise counterpart of every other barrel oil con- 
tained therein.” It is true this is not set out in the case stated, but 
it does show that the oil was in the pipe Ilne; and the manner of 
conducting business by the pipe lines in this respect is too public 
and notorious for us to shut out our eyes and pretend not to see it. 
The whole matter has been before us judicially again and again, 
and we know that individual oil is mixed with other oil in the pipe 
lines as well as we know that water will run down hill. 

While the plaintiff was not the owner of any particular barrels of 
oil, yet he had the right to draw out of the pipe lines a certain num- 
ber of barrels of oil. He had such an ownership as was decided in 
Hutchinson vs. Commonwealth, supra, to be the subject of embezzle- 
ment. It was certainly the subject of insurance, yet here again the 
insurance was peculiar. For losses of oil in the pipe lines there 
appears to have been a liability of assessment upon the remaining 
oil in the pipes, and it was to protect against this liability that this 
policy was taken out. To the extent that the plaintiff held oil in the 
pipe lines in common with others, he was the owner of such oil to 
the amount of his interest. Thus, if he owned 15,000 barrels in 
common with B and C, he would be owner of 5,000 barrels, and, as 
such, entitled to draw it out. I do not speak of the form by which 
this would be accomplished. I refer to the right to the oil, to the 
fact of ownership, and the right to appropriate it to his own usa. 
To this extent he would be sole owner of his share of the oil; the 
fact that it is undivided makes no difference; all the oil im the 
pipe lines was undivided ; it was mixed with the oil of others, just as 
his share was mixed with that of his co-tenants. He was therefore 
the sole owner of certain undivided oil, and the condition of the 
policy, even if applicable, cannot fairly be held to bar his recovery. 
There is nothing in the policy which avoids it, because the property 


insured consists of undivided interests, which means merely undi- 
vided oil. 


We have a right to assume that the parties contracted with refer 
ence to the peculiar nature and situation of the subject-matter 
insured. It is not reasonable to suppose the plaintiff was contract- 
ing for the insurance of ouly a few hundred barrels of oil when he 
had many thousands of barrels in the pipe lines of which he was 
undoubted owner. He contracted for indemnity, and when the 
defendant company received his money it is only a fair construction 





452 Report of Decisions. | June, 


of the contract to hold that the company intended and agreed te in- 
demnify him to the extent of his oil in the pipe lines. This reasonable 
view is not to be defeated by setting up one of many conditions in 
the poliev, which was probably inserted as applying to other subjects 
of insurance, and the reason and object of which do not appear to 
apply to this particular contract. Whatever doubt there may be in 
regard to this condition must be resolved in favor of the assured. 
If there is anv obscurity in the meaning of the policy it is the fault 
of the company in not giving it clearer expression ; and, as between 
the parties, it must be construed most strongly against the insurer. 

Assuming that the condition referred to was at least intended for a 
reasonable purpose, of what possible importance was it to the 
defendant company that other parties were interested with the 
plaintiff in certain of the oil? He was not in actual possession ; his 
co-tenants were not in possession ; by no act of his or theirs could 
the risk be increased, whether such act was the result of fraud or 
mere negligence. The oil was in the pipe lines; it was in the 
custody of other parties, whose care of it would not be affected by 
anything the owners might do or leave undone. The case differs 
essentially from the ordinary one of insurance upou property which 
is the name and possession of the insured, and the risk of which 
may be increased or diminished because of such possession. 

We are of opinion that the plaintiff is entitled to recover for the 
oil which he owned as tenant in common with others. 

The judgment is reversed, and judgement is now entered here 
for the plaintiff, upon the case stated, for $2,500, with interest from 
October 17th, 1880, and costs. 
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COURT OF APPEALS OF NEW YORK. 


ISAAC I. COLE, Assianer eEtc., 


US, ) 
GERMANIA FIRE INS. CO.* 


A wooden drying-house, one-story high, heated by steam from the boiler in the 
main building, was erected seven feet distant from a brick planing-mill 
insured. 

Held, That the drying-house was a self-evident increase of risk, and a contrary 
finding by a jury could not stand. 

Held, That the erection of the drying-house by the mortgagor insured, would 
not invalidate the original policy as to the mortgagee under a mortgage 
clause stipulating that his interest should not be invalidated by any act or 
neglect of the mortgagor. 

The fire occurred after the expiration of the policy, but it was claimed to have 
been renewed by oral agreement. The policy provided that it might be 
renewed by payment of premium, but any failure to notify the company of 
increase of hazard at the time of renewal, should render it void ; also that 
the mortgagee shall notify of any increase of hazard within his knowledge, 
and if not permitted, shall pay the increased rates. The broker acting for 
the mortgagee knew of the increased hazard at the time of renewal. 

Held, That the knowledge of the broker is imputable to his principal, the mort. 
gagee, and failure to make known the increase defeated the claims of the 
latter under the policy. 

The evidence of the broker, purporting to give the whole conversation in whieh 
the alleged oral renewal was made, contained no reference to an increase 
of risk. The plaintiff in the trial below acquiesced in the assumption of 
the court that no disclosure had been made. 

Held, That the assumption cannot be disputed on review. 


Anprews, J. 
The original policy, dated January 14, 1881, insured the firm of 
C. F. Dielmann & Co. against loss or damage by fire “on their 
brick building occupied for planing and wood-working purposes, 
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situated Nos. 547 to 555 West Twenty-first Street,” in the city of 
New York, for one year from January 19, 1881, in the sum of $1,000, 
“loss, if any, payable to W. C. Herrick, mortgagee,” and contained 
a special clause known as the “mortgage clause.” Among the con- 
ditions in the policy was one making it void in case of “increase of 
hazard” by the erection of neighboring buildings. During the life 
of the original policy, as was assumed on the trial, and (as the evi- 
dence we think clearly established), Dielmann & Co. erected on the 
premises, at a distance of six or seven feet from the main building, a 
drying-house constructed of wood, one-story high, intended for the 
drying of lumber, and in which they placed a large amount of lum- 
ber, using therein steam introduced by pipes connecting with a 
boiler in the main building. 

Mr. Hamlin, an insurance broker, who acted as agent for Diel- 
mann & Co., and also for Herrick, the mortgagee, in procuring the 
original policy and in making the alleged renewal agreement, testi- 
fied that “a frame building is more hazardous than a brick building ; 
the close proximity of a frame building to a brick building, ordi- 
narily increase tle hazard of a brick building.” Upon this testi- 
mony, which was undisputed, and the uncontroverted facts as to the 
construction, location, and use of the drying-house, the court was 
fully justified in assuming that there had been an increase of hazard. 
It is self-evident, and a contrary finding by a jury could not stand. 

It follows that if the fire had occurred during the running of the 
original policy, Dielmann & Co. could not have maintained an 
action. The increase of hazard would have been a conclusive 
answer to their suit on the policy. But Herrick, the mortgagee, 
would have stood in a different position. By the express terms of 
the mortgage clause, his interest in the policy would not be invali- 
dated by any act or neglect of the mortgagor or owner of the 
property : Hastings vs. Westchester Fire Ins. Co., 73 N. Y., 141. 

The tire occurred February 11, 1882, after the expiration of the 
original policy, and the plaintiff, who stands in the right of Herrick, 
the mortgayee, rests his action upon the claim that the policy was 
renewed and continued for the period of a year from January 1), 
1882, by a valid, oral agreement, made at that date between Her- 
rick’s agent, Hamlin, and the defendant. It was not denied on the 
trial that there was an oral negotiation between Hamlin and the 
defendant to continue the policy, but the latter insisted that it did 
not result in a final and definite agreement, also that the premium 
on the renewal was not paid, payment of which by the clause pro- 
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viding for a renewal, is made a condition precedent to any liability 
for an extended term. It is unnecessary to pass upon these ques- 
tions, as we have reached the conclusion that the complaint was 
properly dismissed on the ground that Hamlin did not, when the 
alleged renewal agreement was made, disclose to the company the 
fact that the drying-house had been erected on the premises. 

The renewal clause in the original policy contains this provision : 
“this insurance may be renewed by the payment of premium for 
extended term, duly receipted for, but in case there shall have been 
any increase of hazard, it must be made known to the company by the 
assured at the time of renewal, otherwise this policy shall be void.” 
The mortgage clause also provides that the mortgagee shall notify thie 
company of any increase of hazard which shall come to his knowledge, 
and if not permitted by the policy, shall pay therefor according to 
the established rates. The increase of hazard by the erection of the 
drying-house was known to the broker when the alleged renewal 
agreement was made. This was conclusively established by his 
testimony. Upon the well-settled doctrine of agency, his knowledge 
is imputable to his principal, and Herrick, the mortgagee, was af- 
fected with notice of the fact known to his agent, and a failure by 
the agent to disclose to the underwriter the increase of hazard, put 
the principal in the same position as if with actual knowledge of the 
increase of hazard he had personally applied for the renewal and 
omitted to inform the defendant: Dupee vs. Norwood, 10 Jur. N.S., 
851 ; Story on Ag. (9th ed.), secs. 129, 140. The increase of hazard 
by an erection made subsequent to the issuing of the original pol- 
icy and prior to the renewal, was a fact material to the risk, and its 
disclosure by Herrick, the mortgagee, who procured the renewal, 
was by the clear language of the policy a condition precedent to a 
continuance of the defendant’s liability. The provision in the mort- 
gage clause that the interest of a mortgagee shall not be invalidated 
by any act or neglect of the mortgagor or owner of the property in- 
sured, does not protect the mortgagee’s interest in this case, for the 
reason that it is his own act or default, and not that of the mort- 
gagor or owner, which brings the case within the clause avoiding the 
policy : Graham vs. Fireman’s Ins. Co., 87 N. Y., 69. 

It is, however, strenuously insisted by the learned counsel for the 
plaintiff that there was no proof to justify the assumption made by 
the trial judge in assigning his reasons for dismissing the complaint, 
that Hamlin did not at the time of the alleged renewal disclose to 
the company the fact of the increase of risk, and that the burden of 
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proving such non-disclosure was upon the defendant. The pre- 
sumption of law is in favor of innocence and against fraud, and upon 
this ground it has been held that in an action upon a policy of in 
surance the plaintiff is not bound in the first instance to prove the 
truth of. representations upon which the policy was issued, and what 
formed the basis of the contract, but that the burden of proof is 
upon the underwriter to establish fraud or concealment, although 
tie truth of the representations, or the disclosure of material facts 
may have been a condition precedent to the insurer’s liability : 
Fiske vs. New Eneland Ins. Co., 15 Pick., 310 ; Leete vs. Gresham 
Life Ins. Society, 15 Jur., 1,161; 2 Green. Ev., sec. 398. 

Assuming that the present case is within the principle, we are of 
opinion that the evidence tended to show that the increase of haz- 
ard was not disclosed, and that the plaintiff acquiesced in the as- 
sumption of this fact made by the court on the final disposition of 
the case, and ought not now to be permitted to deny the correct- 
ness of the assumption. 

The witness Hamlin represented the mortgagee in procuring the 
renewal. The transaction was between him and the agent of the 
defendant, no other person being present. The interview was at the 
office of the company, and from his narration, was very brief, he 
asking for a renewal and the agent consenting to it. He purports in 
his testimony to narrate the whole transaction, and no reference is 
made to any notice having been given of the increased risk. At the 
conclusion of the testimony the defendant moved to dismiss the 
complaint on the ground, among others, that the drying-house in- 
creased the hazard, and that there was also a change of name with- 
out notice to the company. 

The trial judge, in deciding the motion, svid, among other things, 
“not only was there no premium paid, but a material increase of 
hazard that had occurred by the ccnstruction of the drying-heuse, 
was not disclosed.” The plaintiff's counsel did not suggest to the 
judge that he had misconceived the facts upon which his ruling was 
based, but contented himself with merely excepting to the order 
dismissing the complaint. Under the circumstances, we think it is 
not open to the plaintiff to raise for the first time on appeal, the 
point that a non-disclosure was not shown. 

The conclusion upon the point considered being decisive of the 
appeal, a discussion of other questions is unnecessary. 

The judgment should be affirmed. 


All coneur. 





Merrill vs. Ins. Co. of North America. 


UNITED STATES CIRCUIT COURT OF MINNESOTA. 


MERRILL 
Ss. 
INS. CO. OF NORTH AMERICA.* 


The po.icy provided that at y change increasing the hazard within the control 
of or known to the insured and not reported, would avoid the policy, The 
tenant made alterations increasing the risk. 

Held, That knowledge that the tenant was making general changes and re- 
pairs, did not imply that the insured consented to such as would increase 
the risk, or that he knew that such were being made. It was for the com- 
pany to show that the insured knew the character of the improvements ; 
he was not liable for acts of the tenant done without his consent. 


The policy provided that an attempt to defrand the company in the matter ot 
a claim, by false swearing or otherwise, shculd work a forfeiture. 

Held, That in the absense of evidence of knowledge on the part of the insured 
of alterations increasing the hazard, omissicn from the proofs of loss of any 
statement regarding such alterations was not a false statement which 
would defeat recovery. 


SrecomBe & SuTHERLAND, for Plaintiff. 
W. D. Cornisa, for Defendan’. 
Netson, J. 

This suit is brought to recover on a fire insurance policy. A jury 
is waived. Plaintiff introduced in evidence the policy, offered proof 
of the fire and value of the property, and introduced proofs of loss, 
and is entitled to a judgment unless the defendant sustains one or 
more of the defenses urged, which are (1) that there was a change of 
risk, which rendered the policy void; (2) fraud in proofs of loss. The 
policy contained these conditions and stipulations :— 


‘Any change increasing the hazard, either within the premises or adjacent 
thereto, within the control of or known to the assured, and not reported to 


* Decision rendered, March, 1885 
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this company, and agreed to by indorsement thereon, will render this policy 
null and void. An attempt to defraud the company in the matter of a claim 
for loss, by false swearing or otherwise, shall cause a forfeiture of this policy, 
and all claim for loss thereunder.” 


The stipulation in reference to change of risk must be kept in good 
faith by the assured, and information of any change in the hazard, 
and thereby increasing the rate of premium, must be agreed to by 
the insurer. However, any change increasing the hazard, and ren- 
dering the policy void, must be by the act, authority, consent, or 
cognizance of the assured, or by the consent of her agent. 

The building insured was built of stone, with frame office in the 
rear, and located in the city of Minneapolis, and described in the 
policy asa storehouse. It was insured for one year from June 19, 
1883, and burned February 13, 1884. 

The principal testimony relied upon by defendant to defeat a re- 
covery is that of Stevens, the tenant, and Trumbell, the defendant’s 
agent; and it is also urged that the evidence of Merrill, the agent of 
the assured, indicates that he was aware of tue improvements which 
were made. The changes and alterations in the building, and adja- 
cent thereto, undoubtedly increased the risk, and would render the 
policy void if known to the agent Merrill; for no information of 
them was furnished the company, and its assent thereto was not ob- 
tained. It is in proof that they were commenced during the last of 
December, 1883, by Stevens, the tenant. He had temporarily leased 
the building in the fall of 1882, and on June 19, 1883, nad made a 
detinite arrangement for continuing his lease for a year, at which 
time the insurance policy was written. The property was owned by 
the plaintiff, who lived in Boston, Massachusetts, and was in charge 
of the agent, D. B. Merrill, who lived in St. Paul, Minnesota. 

The agent visited the tenant Stevens, in December, 1883, or Jan- 
uary, 1884, and had a conversation with him, and the effect of it was, 
as Stevens testifies, that he was about to make changes, and wanted 
Merrill, before he went south, to come down and see him. Stevens 
wished to get a lease of the building or an understanding about it, 
and that was the reason given why he wished Merrill to come down 
before he went south. He is not certain that it was in a conversa- 
tion or on a postal card sent to St. Paul that this request was made; 
but he does testify that Merrill came to Minneapolis, and a conver- 
satian took place in front of the building, in which Stevens stated 
that he was making changes which he considered improvements, and 
wanted Merrill to lease him the building for another year at $30 per 
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month, —the same rent as the previous year,—in consideration of his 
fixing it up and putting the improvements on it. The improvements 
talked about “ were putting on a shed at the rear,—a roofed shed,— 
and putting on a new front, and fixing up the windows, and making 
general improvements.” The changes thus indicated would not 
necessarily increase the risk, and Stevens is careful to say in his tes- 
timony that he don’t recollect whether he spoke definitely about oc- 
cupying it for any other purpose than he had previously, which was 
for storage. He never saw Merrill again until after the fire. Some 
correspondence between the parties is introduced in evidence, but 
there is nothing in it indicating that Merrill knew or consented to 
the changes which were made. He went south soon after. 

The conversation in December or January was brief. They were 
together only about ten or fifteen minutes, and did not go into the 
building; and at that time the office had been moved up from the 
rear of the stone building to the front, but it does not appear that 
such change increased the risk, and upon the shed in the rear only 
the roof had been put on. It does not appear that this was visible 
to Merrill, or that he knew that it was being built, and Stevens said 
nothing about it. Merrill denies knowledge of the changes made, 
except the moving of the office an: putting in the window, and that 
is about all Stevens’ testimony shows he had knowledge of. Trum- 
bell, the company’s agent, fails to show that Merrill knew about the 
change made by the tenant. It is claimed that Merrill, after the 
fire, in conversation with Trumbell, admitted that he knew that 
Stevens was going to makes changes, and only refused to allow a re- 
duction of rent in consideration of any alterations made; but he 
does not admit he knew the character of the changes, and Trumbell 
is particulariy careful to testify that Merrill, the agent, never said 
that Stevens informed him that he was going to make the changes 
which he finally did. Stevens had indicated to Merrill what changes 
he would like to make, which would not necessarily increase the haz- 
ard, and are not shown to be of that character. He specified the 
kind of alterations he was about to make, and, though he spoke of 
general improvements, it was in connection with the others men- 
tioned. The owner of the building is not liable for the acts of the 
tenant which would forfeit this policy, unless he has assented 
thereto. 

The tenant could make general changes and repairs, or improve- 
ments which did not enhance the risk; and in order to defeat a re- 
covery the defendant must affirmatively prove that these changes, 
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which the evidence shows did increase the hazard, were made by the 
consent of the owner, or his agent, Merrill. I think the testimony 
fails to prove this; for if it 1s conceded that he knew that general im- 
provements were to be made, the rule invoked by counsel, that a 
general assent to improvements implies authority to make such as 
would increase the hazard, does not apply. The defendant, to sus- 
tain this defense, must show that Merrill knew the character of the 
improvements; for it is only “changes increasing the hazard” that 
must be reported and agreed to. 

2. Did the plaintiff make out and swear fraudulent proof of loss ? 
It is urged that in the proofs of loss, the assured should have stated 
that the tenant had made alterations, increasing the hazard, without 


her knowledge, and given the situation and position of the property 


at the time of the loss, and in not doing so she committed a fraud 
which defeats a recovery. There is no evidence that the assured 
knew anything about the alterations. She lives in Boston, Massa- 
chusetts, and managed the property through an agent. And although 
she made the proofs of loss, the company do not object on that ac- 
count. Unless the assured had personal knowledge of the change 
of risk, and made the proofs of loss for the purpose of defrauding the 
company, knowing their falsity, there is no fraud. The proofs must 
comply with the contract obligations of the assured, and fairly state 
the situation of the property at the time of the loss, within her 
knowledge; and in so stating, the policy does not require that facts 
communicated by some one else, about the situation of the property 
at the time of loss not within her knowledge, should be set forth. A 
false statement, to defeat a recovery, must be false to the knowledge 
of the assured, and made for the purpose of defrauding the company. 
This defense is not sustained by the evidence. 

The plaintiff is entitled to judgment for the sum of $1,578.75; and 
it is so ordered. 
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SUPREME COURT OF INDIANA. 


Novemrer Term, 1884. 


Appeal from the Marion Superior Court. 


PHENIX INS. CO., or Brooxtryn, N. Y.) 


US. . 
‘ 


L 
UNION MUT. LIFE INS. CO., or Marve.* } 


The policy provided that in the event of the commencement of foreclosure 
proceedings, or if the risk be increased by any means within the control of 
the insured without the consent of the company, it should be void. The 
policy was issued in the name of the owner, payable to the plaintiff mort- 
gagee, with the usual mortgage clause. Shortly after, procedings to fore- 
close were begun by plaintiff without the company’s consent. 

Held. That the foreclosure proceedings were not as to the mortgagee an in- 
crease of risk which would defeat the policy unless disclosed, 


Hows, J. 

In this case, the appellees, the Union Mutual Life Insurance 
Company, alleged in its complaiut that the appellant, the Phenix 
Insurance Company, of Brooklyn, N. Y., on the z0th day of March, 
1878, executed and issued its certain policy of insurance in the 
name of Priscilla J. Death, insuring her, Priscilla J. Death, against 
loss or damage by fire to the amount of $1,500, on her one and a 
half story, frame and shingle-roof dwelling-house, situated on her lot 
ou the southwest corner of Washington and Corey Streets, in 
Knightstown, Indiana; that such policy was issued in consideration 
of a premium of $30, paid to the appellant by the appellee, who was 
mortgagee of such property, and by the terms of such policy, it was 


CT 


* Decision rendered, April 8, 1885. 
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made payable to the appellee in case of loss; that the appellee was 
then the holder of such policy, it having been issued by the appel- 
lant to the appellee who had, as above stated, a mortgage on such 
property to secure the payment of $1,500, then and since unpaid; that 
such property was destroyed by fire on the 21st day of March, 1878, 
and the property so destroyed was of the value of $1,500, and was a 
total loss, which loss the appellant undertook and promised to pay 
to the appellee, sixty days after the proof of loss and notice thereof 
to the appellant; that forthwith after such loss the appellant was 
notified of the loss, and the terms and conditions of the policy were, 
in all things kept and performed by the appellee and by Priscilla J. 
Death, except as to this, Priscilla J. Death having failed and refused 
to make the prvof of loss in her name, the proof of loss was there- 
fore made by the appellee, but such proof was. in all things, in sub- 
stance as required; that after the the loss and proof thereof, the 
appellee inclosed to the appellant a particular statement and account 
of such loss, ete. And the appellee further alleged that the appraiser 
appointed to appraise the damage to such property under the terms 
of such policy, appraised such damage at the sum of $1,050, and 
that appellee had been damaged in the sum of $1,500, which sum re- 
mained due and unpaid. A copy of such policy was filed with, and 
made a part of the complaint. Wherefore, etc. 

Appellant answered specially in three paragraphs, numbered re- 
spectively the third, fourth, and fifths paragraphs, to each of which 
the appellee’s demurrer, for the alleged want of facts, was sustained 
by the court. Appellant refused to amend or plead further, and the 
court upon the evidence assessed the appellee’s damages in the sum 
of $1,218, and rendered judgment accordingly. On appeal, tlie 
general term affirmed the judgment at special term, and from the 
judgment of the general term this appeal is now here prosecuted. 

The only error relied on in argument by the appellant is the sus- 
taining of the demurrer to the third paragraph of its answer. Un- 
der the settled practice of this court the other errors assigned in 
general terms are regarded here as impliedly waived. 

In the third paragraph of its answer, the appellant alleged that 
in and by the terms of the policy in suit, it is provided among other 
things that, in the event of the commencement of foreclosure pro- 
ceedings against the premises insured, or if the risk be increased by 
any means whatever within the control of the imsured, without the 
appellant’s consent indorsed on such policy, then and in every such 
case the policy should become void. And the appellant averred 
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that, after such policy was so issued, and after the mortgage clause 
was so inserted for the benefit of the appellee, the appellee caused, 
without any notice whatever to the appellant, a suit for the fore- 
closure of such mortgage to be commenced in the Circuit Court of 
the United States, for the district of Indiana, a court having juris- 
diction to hear and determine such matter, and was prosecuting 
such suit at the time such loss oceurred, without the knowledge or 
consent of the appellant, whereby the risk of loss by fire to such 
property was greatly increased, and thereby, by the terms of such 
policy, such contract of insurance became void. 

The part of the mortgage clause inserted in the policy in suit for 
the appellee’s benefit, upon which the third paragraph of answer 
seems to have been founded, reads as follows :— 

“It is hereby agreed that this insurance, as to the interest of the 
mortgagees only therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the property insured, or by the 
occupation of tke premises for purposes more hazardous than are 
permitted bv this policy. It is further agreed that the mortgagees 
shall notify said company of any change of ownership or increase of 
hazard which shall come to his knowledge, and that every increase 
of hazard not permitted by the policy to the mortgagor or owner, 
shall be paid by the mortgagees on reasonable demand, according to 
the established scale of rates for the use of such increased hazard, 
during the then current year.” 

The third paragraph of answer proceeds upon the theory that the 
commencement of the suit by the appellee and mortgagee to fore- 
close its mortgage, of itself so greatly increased the risk of loss by 
fire to the property insured as necessarily to avoid the contract of 
insurance. No authority is cited in support of this theory, and we 
know of none, and we are certain that under the agreements in the 
mortgage clause, such a theory can have no application to the case 
in hand. Here, the appellant stipulated in the mortgage clause that 
it should be notified by the appellee “of any change of ownership 
or inerease of hazard,” which should come to the latter’s knowledge. 
The appellant was bound to know that, under the laws of this State, 
if default were made by the mortgagor in the payment of the mort- 
gage debt, the appellee could enforce its mortgage in no other 
manner than by “foreclosure proceedings against the premises.” 
While it is true that such foreclosure proceedings might ultimately, 
after a litigation more or less protracted, lead to a change of owner- 
ship of the premises insured, yet, it is equally true that the mere 
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commencement of such proceedings cannot be regarded in any sense 
as tantamount to or the equivalent of the “change of ownership, 
mentioned ” in the mortgage clause. Besides, it may be well sup- 
posed that if the appellant had desired to be notitied of the com- 
mencement of foreclosure proceedings. or had supposed that the 
mere commencement of such proceedings would increase the hazard 
of the risk, it would have stipulated for such notice in direct terms 
in the mortgage clause. 

The courts cannot assume that the mere commencenent of the 
foreclosure proceedings of itself increased the hazard of the risk in 
the case before us to such an extent as would, in the absence of no- 
tice or consent, avoid the contract of insurance. The facts must le 
averred from which the inference inevitably follows that the hazard 
was greatly increased by the commencement of the foreclosure pro- 
ceedings. The appellant closed the third paragraph of its answer as 
follows: ‘“ Whereby the risk of loss by tire to the property was 
greatly increased, and thereby, by the terms of the policy, the con- 
tract of insurance became void.” This is merely the pleader’s con- 
clusion, and the paragraph of answer was bad on demurrer, because 
the precedent facts averred in the paragraph were not sufficient to 
authorize any such conclusion, either of law or of fact. We find no 
error in the record of this cause. 


The judgment is affirmed with costs. 





1885. ] Reed vs. Washington F. & M. Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Ocroser Law Term, 1884. 


WILLIAM L. REED 
US. 
WASHINGTON FIRE & MARINE INS. CO. 


An agreement to refer to arbitration will not be enforced in equity and will 
not be sustained as a bar to a suit at law or in equity. But an award can 
be made a condition precedent of a right of action by making a cause of 
action arise only upon a promise to pay an award. 

It is not unlawful for parties to impose a condition precedent with respect to 
the mode or time of paying damages or any matters of that kind which do 
not go to the root of the matter. 

The policy provided that the company should pay the amount for which it: 
was liable within sixty days after statement furnished, or replace the prop- 
erty ; also, in another place, that in case of dispute as to the amount “ it is 
mutually agreed that the said loss shall be reteried to arbitrators * * whose 
decision shall be final.” 

Held, That the liability to pay arose upon the furnishing of the required state- 
ment, there was no agreement not to sue, and the submission to arbitra- 
tion is not a condition precedent to the right of action. 

Held, That the fact that the form of policy was prescribed by legislative enact- 
ment did not conflict with its interpretation as a contract rather than as a 
statute. 


W. Aten, J. 

It is well settled in this Commonwealth, that an agreement to 
refer to arbitration will not be enforced in equity, and will not be 
sustained as a bar to an action at law or a suit in equity : Rowe vs. 
Williams, 97 Mass., 163 ; Wood vs. Humphrey, 114 Mass., 185 ; 
Noyes vs. Marsh, 123 Mass., 286 ; Vass vs. Wales, 129 Mass., 38 ; 
Eams vs. Clapp, 123 Mass.. 165 ; White vs. Middlesex Railroad 135 
Mass., 216. The reason generally given is that such agreements 
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affect the remedy, and if enforced, would oust the courts of their 
jurisdiction. Another reason is that a submission to arbitration is 
a power, and revocable at any time before it is fully executed by an 
award made. A party will not be compelled to enter ito a submis- 
sion which he can forthwith revoke ; and the bringing of an action 
amounts to a revocation. Neither of these reasons seems to apply 
to an action upon a promise to pay an award. Such a promise is 
conditional upon the making of an award, and the arbitration is a 
condition precedent to the right of action. 

There is no doubt that an appraisal of value, or an award of the 
amount of damages can be made a condition precedent to a right 
of action. In such cases the agreement is not to refer a cause of 
action, but that a cause of action shall arise upon the appraisal or 
award, which is preliminary to and in aid and a condition of the 
right of action. Hood vs. Hartshorn, 100 Mass., 117, was a case of 
that kind. Chief-justice Chapman said: “The present case comes 
within the principle stated by Coleridge, J., in Avery vs. Scott, 8 
Exch., 500, that it is not unlawful for parties to agree to impose a 
condition precedent with respect to the mode of settling the 
amount of damages, or the time of paying it, or any matters of that 
kind that do not go to the root of the matters.” The judgment 
of Coleridge, J., in the Exchequer Chamber, in Avery vs. Scott, was 
affirmed in Scott vs. Avery, 5 H. L. Cas., 811, and the question in 
such cases has been one of the construction of contracts, whether 
the agreement to refer in the particular contract under considera- 
tion is a condition precedent to a right of action upon the contract, 
or an agreement to refer a right arising under other provisions of 
the contract. 

In this case the policy provides that in case of loss, a statement 
shall be rendered to the company, and that the company within 
sixty days after such statement shall be furnished, shall either pay 
the amount for which it is liable or replace the property. The fur- 
nishing of the statement is the condition upon which the company 
promises to pay the loss. Not connected with that is the provision 
that if any difference of opinion shall arise as to the amount of the 
loss, it is mutually agreed that the said loss shall be referred to 
arbitrators to be chosen, whose decision shall be final.” It is possi- 
ble for a person who has promised to pay a loss to agree to refer to 
arbitration questions arising in regard to the performance of that 
promise. The language of the provision of the policy under consid- 
eration aptly expresses that intention, and it cannot be held to 
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constitute a condition precedent to a right of action for a loss, unless 
an agreement to refer a loss to arbitration of itself imports such a 
condition. The agreement is not incorporated with, but is distinct 
from, the promise to pay the loss and from the provision, which is a 
condition of that promise, that a statement shall be furnished ; it 
cannot take effect except with reference to a loss which the company 
has promised to pay—an existing cause of action ; and it is simply 
an agreement to refer that matter to arbitration, without any agree- 
ment by the plaintiff not to sue. There is nothing to bring it 
within any of the cases in which a provision to refer has been held 
to be a condition ; such as Scott vs. Avery, ubi supra, Eliott vs. 
Royal Exchange Assur. Co. L. R., 2 Exch. 237; Braunstin vs. 
Accidental Death Ins. Co., 1 B. & S., 782 ; Scott vs. Liverpool, 3 DeG. 
and J., 334; Tredman vs. Holman, 1 H. & C., 72, in England ; and 
Hood vs. Hartshorn, ubi supra, in this Commonwealth ; but is rather 
governed by such cases as Horton vs. Sayer, 4 H. & N.,643 ; Roper vs, 
Lenden, 1 El. & El., 825; Dawson vs. Fitzgerald, L. R. 1 Ex. D., 
257 ; Edwards vs. Aberagon Ins. Co., 1 Q. B. D., 563, in England ; 
and Nute vs. Hamilton Ins. Co., 6 Gray, 174; Hall vs. People’s Ins, 
Co.,6 Gray, 184, and other cases cited before in this Commonwealth. 

It is argued for the defendant that the provision may have more 
effect to bar the plaintiff’s action if construed as a statute, than if 
regarded merely as a contract. If the legislature prescribes and 
annexes to a particular right or special remedy, a party is confined 
to that remedy: Boynton vs. Middlesex Ins. Co., 4 Met., 212. But 
this provision is not in form a legislative enactment. It is put 
forward by the legislature as a contract to be entered into by the 
parties and to derive its validity from their consent. It is their 
contract, ; as such it does not deprive the plaintiff of his action and 
his trial by jury ; it is not to be. presumed that the legislature 
intended, by prescribing the form of contract, and prohibiting any 
other, to give it an effect in depriving a party of such rights which 
it would not have as a contract. 

The discretion of the court, in deciding whether the witnesses to 
value were qualified to testify in regard to it, was properly exercised, 
and the evidence admitted was competent. 

The other rulings of the court become immaterial. 


Exceptions overruled. 





Report of Decisions. 


LOWER COURT DECISIONS. 


WHAT PROPERTY IS COVERED BY AN OPEN POLICY. 
Circuit Court of Shelby County, Tennessee. 


STEWART, GWYNNE & CO., use of J. T. Hamblet, 
v8. 


FACTORS’ MUT. INS. CO.* 


An open policy recited that it was intended to cover all shipments belonging 
to the factors insured or to others, unless otherwise ordered. Cotton was 
burned,which, through afmisunderstanding with the owner, they erroneously 
thought that they were not bound to insure, but the company had not been 
ordered otherwise. 


Held, That the question of what property was covered did not depend upon 
the opinion of the factors, nor whether the premiuns had been paid and 
entries made as required, but upon the fact whether it was a shipment 
which they were bound to insure. 


Held, That the cotton was covered. 


This was a suit upon an open policy of insurance for a loss of 102 
bales of cotton, burned on the Josie Harry in 1883. 

The defense of the company was that Hamblet was not insuring 
under the policy of his commission merchants, and therefore the 
cotton was not covered by their policy The facts were very compli- 
cated and voluminous, and the court embodied them in a special 
finding of facts. The following is a summary of the findings:— 


1. By Stewart, Gwynne & Co.’s general course of dealing and the 
general custom of merchants at Memphis, all consignments of cot- 
* Decision rendered, April, 1885. 
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ton are to be insured by the factor, unless otherwise instructed by the 
consignors. 


2. By the open policy in this case the defendant undertook to in- 
sure all cotton which Stewart, Gwynne & Co. were under obligation 
to keep insured. 


3. By the special course of dealing between Hamblet & Penn, that 
firm was insured in another company. 


4. After the dissolution of that firm, Hamblet shipped the firm’s 
cotton on bills of lading marked, “Insured in Planters’ Insurance 
Company,” but shipped his own cotton on bills not so marked. 


5. Notwithstanding this, Stewart, Gwynne & Co. erroneously 
supposed his individual shipments were insured in Planters’ Com- 
pany, and refunded their insurance charges as they did those of 
Hamblet & Penn. But this fact was unknown to Hamblet, who did 
not himself inspect the accounts. 


6. At the beginning of the new season in 1883, Hamblet wrote a 
letter to Stewart, Gwynne & Co., saying he would prefer to insure 
with them if sufficient rebate of premiums could be allowed. They 
replied, offering him forty per cent, knowing that the Planteys’ 
Company had allowed him thirty per cent. To this letter Ham- 
blet did not reply, not thinking it necessary; but the terms being 
satisfactory, he abandoned the idea of insuring independently, and 
did not take out a policy in the Planters’ Company. Gwynne showed 
Hamblet’s letter to the defendant company and they both anxiously 
awaited his reply, which not coming, they concluded he was himself 
insuring elsewhere, and it was so understood between them until the 
loss occurred and Hamblet wrote to them to collect the insurance. 


7. Hamblet intended that Stewart, Gwynne & Co. should keep his 
consignments insured, and shipped this cotton in the belief that they 


were doing so, as he had shipped all others since the dissolution of 
Hamblet & Penn. 


8. The policy required Stewart, Gwynne & Co. to report monthly 
all shipments of the preceding month, and premiums were paid on 
these reports. The entries showed the aggregate from each port and 
did not show the names of shippers. 
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9. All Hamblet’s shipments were regularly reported and premiums 
paid after September, 1883, up to the loss, the preminm on which 
shipment in regular course would not be reported till January follow- 
ing the December in which the loss occurred. 


10. But these reports and payments were made from Stewart, 
Gwynne & Co.'s office without their knowledge or that of Beasley, 
the defendant’s secretary, and while they both understood Hamblet 
was not insured with them. 


11. When the Jusie Harry was burned, inquiry as to losses de- 
veloped the fact that Hamblet’s cotton had been all reported and 
paid, but Beasley and Dobbs, the book-keeper of Stewart, Gwynne 
& Co., agreed to erase all on which the premiums were not paid, and 
Beasley tendered back ill premiums paid, but they were not re- 
ceived. 


12. When Hamblet’s letter claiming a loss was received, Gwynne 
notified the company that it would be claimed, restored the erasures, 
announced he would report the 102 bales in December report, did 
so, tendered the premium, and made proof of loss, which the com- 
pany refused to pay. 


The 102 bales were shipped on bills of lading which contained no 
memorandum as to insurance, and without any instructions as to in- 
surance other than such as are to be implied from above facts. It 
was not insured elsewhere. Hamblet intended it to be insured by 
Stewart, Gwynne & Co., believed that it was so insured, did not in- 
tend to take the risk himself without insurance, and was in ignorance 
of the fact that Stewart, Gwynne & Co. did not so understand it. 
Stewart, Gwynne & Co. did not know that such were his wishes, 
believed they were otherwise, and that he was elsewhere insured, 
and so did the defendant company. 

The insured value of the 102 bales was $5,610, if covered by this 
policy. 

Hammonp, J., after reviewing the facts and the evidence. 

With this view of the facts, it only remains to consider the legal 
questions involved. It must be admitted, I think, that the clause of 


the policy which determines the risk is very ambiguous, and that the 
practical construction given to it by the dealings under it is exceed- 
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ingly loose, although it may be very convenient to have it so. But 
this is the fault of the contract, and not of any court which has to 
deal with it. It makes no provision within itself for determining 
whether the risk has attached to any given consignment of cotton. 
It simply says: “This policy is intended to cover upon all ship- 
ments of property belonging to Stewart, Gwynne & Co. or to others, 
unless otherwise instructed, on good steamboats and model barges, 
in tow from and to Memphis, Tenn., the said Stewart, Gwynne & Co. 
to enter on their open-policy book or books and report to this all 
outward-bound shipments in person or by mail on the day of ship- 
ment, and all inward-bound shipments at the termination of each 
month.” 

Interpreted by the parties themselves in their dealings with each 
other, this policy was intended to insure all consignments to Stewart, 
Gwynne & Co. which they were under obligation to keep insured for 
their customers, unless the company was otherwise instructed by 
Stewart, Gwynne & Co. Whether Stewart, Gwynne & Co. were 
under obligation to insure a customer, depends upon the instructions, 
expressed or implied, which they had from that customer. They 
assumed the obligation to insure for all customers every consign- 
ment made, unless they were instructed to the contrary. I do not 
think the reporting or failing to report by Stewart, Gwynne & Co., of 
any given consignment, or their entry of it, or failure to enter it in 
the policy-book, has the least to do with the attaching or non-attach- 
ing of the risk to any given shipment. That is only a mode of 
settlement between the policy-holder and the company, and like all 
settlements of accounts, subject to correction and re-adjustment 
according to the right as it exists between them. If a risk has 
attached they must enter, report and pay the premium. If a risk has 
not attached they need do neither. But if, when a risk has attached, 
they omit to enter, report, and pay, the failure has not displaced the 
risk; that remains, whatever they do about entering it, reporting it, 
or paying it. The company’s right to the premium is none the less 
fixed, and they can be made to pay the premium whenever the facts 
become known. So, if the risk has not attached, although they enter, 
report, and pay, the company could never be held for a loss, and 
might be made to refund any premium improperly entered, reported, 
and paid, where the familiar circumstances giving the right to re- 
cover back money wrongfully paid would exist. The case is not like 
that of Hartshorne vs. Insurance Company, 36 N. Y., 172, cited by 
plaintiff, nor yet like that of Douville vs. Ins. Co.. 11 La. An., 259, 
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cited by defendant. The distinctions are obvious, and I have found 
no reported case of a policy and mode of doing business precisely 
like this. Take this very consignment as an illustration of the con- 
struction I give this policy. When the 102 bales struck the deck of 
the Josie Harry, the risk either attached or it did not, and whether 
it did or not depends on facts then existing. Ifthe policy had pre- 
scribed, or the course of dealing had determined that the risk 
attached or did not attach, according to some mark or stipulation 
placed upon or in the bill of lading by the shipper, it would depend 
only on the appearance of the bill of lading, and we need look no 
further. But neither the policy or the course of dealing prescribes 
any such wise method of knowing whether the consignment comes 
within the policy. The general rule is that all Stewart, Gwynne & 
Co.’s consignments come in “unless otherwise instructed,” what- 
ever that may mean. By the course of dealing it means that Stew- 
art, Gwynne & Co. advised their customers that all their consign- 
ments will be charged by them for insurance at whatever rate they 
fix by contract or is customary, and that they will cover the risk by 
their own mode of insurance, whatever that may be, and they are 
free to make it as they please. As between them and Hamblet, 
therefore, they are bound to keep him insured unless he has in- 
structed them to the contrary, not necessarily by the bill of lading, 
but in any way; not necessarily by express or special instructions, 
but it may be by such as can be fairly implied from the course of 
dealing between them. It does not depend in any sense upon any 
vague or fluctuating, open or secret intention of Hamblet, but upon 
the fact then existing of his instructions, or absence of instructions, 
about insurance. On the facts of this case as we have found them, 
Hamblet had never expressly or impliedly given Stewart, Gwynne & 
Co. any instructions not to insure this shipment or any other; and 
therefore, coming under the general rule, as between Hamblet and 
Stewart, Gwynne & Co., the latter were bound to keep him insured 
in any way they saw proper. He did not, and need not, concern 
himself as to the mode. 

Now, turning to Stewart, Gwynne & Co., they had provided by 
this very policy to discharge the obligation they were under to Ham- 
blet and all their other customers. That was its object, and as a 
plain matter of contract it was the business of the insurance com- 
pany to assume every risk that Stewart, Gwynne & Co. were bound to 
protect, and that contract inures to the benefit of the shipper. As 
between Hamblet and the underwriters, what does it concern him 
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whether Stewart, Gwynne & Co., who alone were trusted for the 
premium, carried out their obligation or not, whether they reported 
or not, or whether they were doing these things or not doing these 
things by mistake or dishonest design? That is a question between 
the insurance company and Stewart, Gwynne & Co., whom they 
trust. If they fail to enter and report, or fail to pay they may be 
made to enter and report, and to pay by appropriate remedies to 
enforce the contract, but none of this can affect the fact that when 
the cotton struck the deck of the Jusie Harry, the risk then and there 
attached to it, and continued to protect it, whether the premium was 
then paid or under the contract would not be due for a month, 
whether it was entered or thereafter to be entered, reported, or to be 
reported, and no matter whether as a fact these things were neg- 
lected or not. But I do not agree with counsel for plaintiff that 
Stewart, Gwynne & Co. could not withdraw this protection from any 
customer. I have no doubt they might. If they had notified the 
defendant not to insure Hamblet on this or any of his consignments, 
the company would have been “ otherwise instructed,” and the risk 
would not have attached, no matter how much Stewart, Gwynne & 
Co. were under obligation to keep Hamblet insured. His remedy 
would then have been against Stewart, Gwynne & Co., for damages 
for failing in their obligation to keep him insured and not on this 
policy. But they never so instructed the company, either expressly 
or impliedly. They did not intend to exclude Hamblet’s shipment, 
neither Beasley or Gwynne. On the contrary, they were doing all 
they could to get him to come under the policy. They both er- 
roneously thought that Hamblet had excluded himself, which was 
not a fact. He was not responsible for this error; but suppose he 
was, it was only a mistaken belief of the existence of a fact which had 
no existence, and we should judge acccording to the fact as it was 
and not as Gwynne and Beasley erroneously supposed it to be, un- 
less they acted on that error to the damage of the defendant in some 
more substantial way than a repeated expression of their mutual 
belief in the existence of a fact which had no existence. That which 
they did cannot be distorted into a deliberate contract to cancel this 
policy as to Hamblet, or what is the same thing, a deliberate inten- 
tion by Gwynne to exclude him, and thereby leave him without in- 
surance. Neither dreamed of doing that, but only entertained a 
firm belief and understanding with each other that Hamblet had 
kept himself insured elsewhere, in which they were mistaken. 

On this theory of the rights of the parties it is, of course, imma- 
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terial whether Hamblet’s consignments were, by reason of Gwynne’s 
and Beasley’s mistake of a fact, reported and paid for or not; nor 
whether they were erased or not, but it strengthens the case to know 
that, notwithstanding the error, no harm was done the defendant 
company, because “ Dobb’s young man” blundered on the truth, and 
as a fact reported all Hamblet’s consignments, and the premiums 
were properly entered and paid, everything being done that would 
have been done if no mistake had occurred. But I do not place my 
judgment on this fact, and if the case were not otherwise for the 
plaintiff, would unhesitatingly say that reporting and paying the pre- 
miums would not bind the defendant to any risk, where in fact, by 
express or implied instructions, Hamblet had “ otherwise directed,” 
or where Stewart, Gwynne & Co. themselves had, by mistake or 
design, “otherwise instructed ” as to Hamblet’s consignments. The 
instructions asked by plaintiff’s counsel will be adopted, except as 
modified by this opinion. 


Judgment for plaintiff. 
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TITLE TO COMMISSIONS AFTER TERMINATION OF 
AGENCY. 


Cincinnati (O.) Superior Court. Generac Term. 


TRIMBLE 
v8. 


CONN. MUT. LIFE INS. CO. 


A contract of insurance agency, which fixed no term, provided that the agents 
should devote their entire time and attention to canvassing and soliciting, 
collecting premiums on policies delivered to them, or to their sub-agents, 
and should perform all other services pertaining to or necessary for the 
prosecution of the company’s business, and that in consideration of the per- 
formance of such duties, the companv should ‘allow and pay them a com- 
mission of twenty-five per cent on all the first premiums, collected by them 
or their agents upon policies received from them, and ten per cent for each 
year for four years on the subsequent or general premium thereon.” 


Held: That after the termination of the agency by the act of the company the 
agent was not entitled to such commissions on renewals. 


Sratio, Kirrrepee & Wixsy, for Plaintiff. 
Jorpan, Jorpan & Wiiuams, for Defendant. 


Plaintiff, as assignee of George W. Fackler, late one of the general 
agents of defendant, sues for an account of premiums collected by 
it within four years after the termination of such agency, upon 
policies secured by Fackler during its continuance, claiming that by 
the terms of Fackler’s contract he was entitled to commissions on 
renewals of such policies for four years, without regard to the con- 
tinuance of his agency, which was at will. 

After hearing the evidence and argument by plaintiff's counsel, 
the court decided as follows:— 


Harmon, Jd. 


It has been manifest since my mind first got possession of this 
case, that it turns on the construction of this contract. The plaintiff, 
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to succeed, must certainly establish the proposition that by its terms 
he obtained, while the agent of the company, a vested right to 
renewal premiums, and to unpaid portions of first premiums, which 
fell due after his agency terminated, it being admitted that the 
company had the right, with cr without cause, to terminate the 
agency when it pleased. 

Assuming that the contract is sufficiently indefinite to justify the 
court in looking to the subsequent conduct of the parties, to deter- 
mine whether they have, by mutual assent, whether evidenced by 
conduct or language, put a construction upon it, we will look at that 
first. 

There were three occasions when it might naturally be expected 
that the construction of his contract would have been a subject of 
consideration, for of course the fact that the one party or the other 
did not contend for a certain construction, would have no weight 
unless the occasion would naturally call upon him to do so. 

The first one was when Rochester transferred his interest in the 
contract to Fackler. It is contended for plaintiff that the fact that a 
transfer was made showed that Fackler must have had in mind the 
construction now contended for by the plaintiff, and that the transfer 
being sent to the company and at least tacitly assented to by it, 
it must be held to have known that Fackler made this claim. But I 
do not think that the transfer necessarily had anything to do with 
the right to commissions after the agency terminated. It may natu- 
rally be accounted for otherwise. Neither Rochester nor Fackler 
nor the company had in view a termination of the agency. What 
all the parties had in view was Rochester’s going out, and Fackler’s 
staying in. If Rochester had made no assignment of his right to 
Fackler, the company, if they had separated, might not have been 
justitied in paying to Fackler alone any of the commissions upon 
premiums which it may have received directly. It was bound to 
pay such commissions to the firm ; and the right to continue in the 
business, and to earn commissions may have been fairly a subject of 
transfer, especially when we consider that the company, having bar- 
gained for the services of both, could not be expected without its 
consent to put up with the services of one. 

The second occasion was when the company desired to separate 
Indiana from the agency created by this contract, and a correspond- 
ence took place between the parties, which resulted in giving 
Indiana to another agent, and in some agreement between Fackler 
and that other agent as to the division of commissions on renewals 
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upon policies obtained while Fackler held the agency for that State. 
The parties were not here considering what the rights of either would 
be if the agency were terminated. The agency for both States was 
an entirety so long as Fackler continued to act for the company, 
unless he consented to divide it. The testimony shows that the 
relations of the parties were satisfactory, the company did not of 
course desire to offend an agent it wished to retain, and the object 
of the correspondence was to see if they could not agree upon some 
terms upon which Fackler would be willing to act for Ohio alone and 
let Indiana go. Fackler, wishing to do as well as he could for him- 
self in the bargain, naturally wanted what the new agent was willing 
to concede, at least a share in an easily earned commission on 
renewals upon policies which his labor and that of his agents had 
secured for the company. Of course, Fackler had a vested right in 
these, provided his agency continued. J am sure that in the amica- 
ble attempt to modify their agreement, neither party had any 
thought of what would be the effect if the company terminated the 
entire agency. 

The third occasion was when the agency ended. I have not heard 
what counsel might have to say on that subject. but it is perfectly 
manifest that that of all times is the one when we would expect 
something to be said upon the subject, first, because the event had 
come which would bring it to the minds of the parties ; second, 
because Fackler was then found to be in arrears ; third, because he 
was put to the humiliation of calling upon a relation, and that not a 
blood relation, to let him have money to pay the company. The 
fact was well known that interests of this sort have an ascertainable 
value by the tables of actuaries, and it seems to me that if we were 
to concede that what occurred on the other two occasions bears in 
favor of the plaintiff, the fact that Fackler did not on this occasion 
allude in any way to this claim or seek to have its value taken by the 
company as a part of his large indebtedness, would overcome it, and 
that the plaintiff is being given the benefit of-every doubt if the 
court shall say that he comes out even on the question of the con- 
duct of the parties. So that we are put back at last to look at the 
agreement simply in the light of its own terms. 

It must be admitted that this agreement, like a good many others 
drawn by persons with a little learning so dangerous in the law, has 
upon casual reading a sound of great profundity and clearness, but 
is really open to attack for obscurity, and that obscurity, as is often 
the case, arises from too great a display of words of legal smack. 
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Counsel for plaintiff, with great ingenuity, have taken advantage of 
these things and certainly have raised some doubt, if we are to look 
at the contract as they look at it. But it seems to me they have 
failed to do what, by the well-known rule of construction, courts are 
enjoined to do, take the contract by the four corners, consider it as 
a whole. 

The points made by counsel are that when the contract reaches 
the point where the compensation of Fackler is provided for, it is so 
worded as to appear that his collection of some premiums is the con- 
dition upon which he is to receive a commission thereon, but that 
upon other premiums he was to have commissions whether he col- 
lected them or not. In the first place, I am not prepared to say 
that this is true. It is only a very critical reading that would sug- 
gest it. The said company stipulates and agrees “ to allow and pay 
the said George Fackler & Co., a commission of twenty-five per cent on 
all the first premiums collected by them or their agents upon policies 
received from them, and ten per cent for each year for four years on 
the subsequent or renewal premiums thereon,” etc. Assuming 
what may be, and I think perhaps is, the case, that there was an 
intent in the location of the phrase, “collected by them,” does it 
follow that such intent was that the agent was to have a com- 
mission on renewals after his agency ceased, it being provided 
that it might cease whenever the company so wishes? It is not 
equally referable to an intention to allow the agent his commission 
in cases where the insured might transmit his premium directly to 
the company, as would very probably be the case, for instance, 
where extra premiums were paid, they being, as the testimony 
shows, a special additional premium paid for a risk not contemplated 
by the policy. It seems to me that one is as fair a construction as 
the other, that both would hardly be contended for, and that we 
must remember that we naturally expect men, when they are pro- 
viding for what the one is to do and the other to pay, to have in 
mind only the state of affairs while the contract continues, and 
that a stipulation for something after the contract is enled is not 
ordinarily to be looked for except in express terms. It is conceded 
by counsel that the only effect of the location of the phrase, “ col- 
lected by them,” in the next clause, relating to the commissiors on 
premiums on policies existing when the contract was made, only 
has the effect of giving the agent the commissions, although the 
premium should not pass through his hands, and that fact strength- 
ens the view that such was the only effect of the clause in ques- 
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tion, considering the principle I have already spoken of, that parties 
are supposed to be stipulating, unless the contrary appears, for the 
time covered by the contract, and not for something to happen after- 
wards. 

I am unable to discover any particular meaning in the use of the 
words, “allow ard pay,” as contended for by counsel. In the first 
place both words are proper in the view just taken, that first pre- 
miums being always collected by the agent, the term “ allow” would 
naturally apply to them as well as to all other premiums collected 
by him, and as the parties contemplated the payment of some 
premiums directly to the company, tke use of the word “ pay,” also 
would be proper. But if that be not true it is only a part of that 
verbiage which is well illustrated in the use of the pompous terms 
“stipulates and agrees.” It certainly could not be contended that 
there is anything but a desire to spread himself to be seen in the 
use by the writer of both of those terms. 

Now this being the case, it seems to me that it would be straining 
a point to say, if we look along further, that the intent of this con- 
tract was to provide that the agent was to have something after the 
agency terminated. But looking at the entire contract, it seems to 
me pertectly clear that the parties had no such thing in view, and 
why? The language of the undertaking on each side is as follows: 
“Fackler & Co. agree to devote their entire time and attention in a 
faithful and industrious manner to the general business of life insur- 
ance for said company in said States, in canvassing and soliciting in 
said States, collecting premiums on policies delivered to them or 
their sub or local agents,” etc. 

The parties do not then proceed to provide separate payments for 
these separate services. They do not say the agent shall have so 
much for getting the application, so much for collecting the pre- 
miums, but they say expressly: “In consideration of the faithful per- 
formance of the aforesaid duties by said George W. Fackler & Co.,” 
they shall receive the stipulated commissions. 

It is true, sometimes, where a number of things, whether articles 
to be delivered or services to be rendered, are specified, and after- 
wards a series of compensations therefor are provided, that the 
maxim, singula singulis reddenda, is to be applied, but it seems to 
me absolutely impossible to do so here because the sums to be 
ascertained by a certain percentage or commission are expressly 
stated to be the payment, not only for all the specific things to be 
done by Fackler as stated above, but for “all other services pertain- 
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ing to and necessary for the successful prosecution of the business” 
of the company in Ohio and Indiana. That being the case, it seems 
to me perfectly plain that wkat the parties were specifying, what he 
should do on the one hand and what they should pay him for it on 
the other, while the agency should continue, and that it is impossi- 
ble by fair construction to find in the contract the meaning con- 
tended for by the plaintiff, viz: that the intent of the contract was, 
that for getting applications of insurance in this company the agent 
was to be entitled to twenty-five per cent upon the first premium, 
and ten per cent on renewals for four years, regardless of the continu- 
ance of the agency. 

This seems to me to settle the controversy. It may be said that 
it is eminently fair that the company should continue to pay. It 
may be said it is a hardship on the agent, after having sowed the 
seed with much toil, not to be permitted to pluck the fruit when the 
plucking is comparatively easy. But the answer is, that where par- 
ties make a contract they stand or fall by it, and if Fackler intended 
to secure to himself such a right it was easy to say so. He might 
have done it by separating the various commissions provided for and 
making each a payment for some specific service: If the contract 
provided that for getting the insurance he should have twenty-tive 
per cent upon the first, and ten per cent upon subsequent premiums 
for four years, he would have a vested right which would survive the 
termination of his agency, but those amounts being named as what he 
is to get for everything he was to do as agent, he cannot say he is 
entitled to them after his agency has ceased, and he can no longer 
render the services for which they were to be the reward. 

I am sorry now that this view has so ripened in my mind as to lead 
me to decide the case without hearing from counsel for the defense, 
that argument was not insisted upon at the time the motion for a 
nonsuit was made, but at that time I did not fully grasp the entire 
scope of this contract, which I had only heard read over once. 


Judgment for defendant. 





